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To: Mr. Juan Somavia, ILO Director-General

CC: ILO Committee of Expert on the Application of the Conventions and Recommendations

Regarding: Application of the ILO Convention No. 111 by the Government of Republic of

Korea

Sent by: Korean Confederation of Trade Unions (KCTU)



KCTU Comment on the Korean Government
Report Concerning the Application of the ILO
Convention No. 111 on Discrimination
(Employment and Occupation)

<...>

Part 1. Discrimination against Migrant Workers

1. Comment on the government’s reply

1) It is very difficult for migrant workers to apply for a transfer to another business or
workplace in case they face an unfair treatment, discrimination, or even serious violation of

human and labour rights.

The government states in its report (paragraph 1) that discriminated migrant workers can change
their workplace according to the article 25(1)-4 of the Act on Foreign Workers’ Employment, etc. and
under the newly reformed EPS system the change of workplace due to the employers’ unfair treatment,
etc is excluded from the limitation of number of change(three times). However, in reality, it is very
difficult for migrant workers to apply for a transfer to another business or workplace in case they face

an unfair treatment, discrimination, or even serious violation of human and labour rights.

First, Ministry of Employment and Labour (Employment Center) burdens the concerned migrant
workers with the proof when they apply for a change of workplace on the ground of unfair treatment
and violation of their rights by the employer. In addition to this, the ministry would not accept migrant
workers claim when they are not able to produce tangible evidence. However, the Ministry fails to
provide any proper translation service and legal support for the concerned migrant workers and with
this reason it is very difficult for migrant workers who have very limited language capacity and lack

related law and legal procedure to argue against their employers



Second, the reason for change of workplace which is not subject to the limitation of the number of
times of change is stipulated imprecisely: “in case a migrant worker has difficulty in maintaining
his/her work according to social norm due to a reason raised by other party than worker themselves.”
In this regards, when a migrant worker applies for transfer, the decision is made by the discretion of
technical officers in the Ministry without any appropriate criteria. Not only discrimination based on
race and skin color which is not easy to prove but also continuous bulling, verbal violence, sexual

harassment, and hazardous work are very difficult to be recognized as unfair treatment.

Third, after applying for a transfer based on unfair treatment, discrimination and human rights
violation, migrant workers should continue their work at the concerned workplace during the

investigation by labour inspectors or the police, which takes normally more than one month.

2) The information of the number of migrant workers who applied for a change and the reason

of change for the admitted cases in the government’s report does not reflect reality.

In the government’s report, among the whole case of workplace change, 85.60% are due to
‘expiration of employment contract and reject of renewal by employer’ and only 0.18% are relevant to
the “violation of labour law, etc. by employers’. This statistics is unreliable when we consider the
widely- known fact that the migrant workers under the EPS suffer from high intensity of labour, long
working hour, industrial accident and hazardous working condition, verbal and physical violence,

poor dormitory facility, low wage and discrimination.

In case of human rights violation or unfair treatment and discrimination, migrant workers can apply
for a workplace change only after they get permission by their employer on a change. Or even if they
report the violation as a reason of the workplace change, they are force to change the reason in the
middle of the procedure for complaint or lawsuit in order to get employers’ permission. By the way,
during the procedure, the Ministry advises migrant workers to state the reason as their employer want
when the statement is different from their employers’. Even though migrant workers apply for a

workplace change with the reason attributable to the employer, finally they have no choice but agree



to change the reason as their employer want for fear of reject of the case. But the statistics provided in

the government report fails to reflect this reality.

A survey which is conducted in 2010 by <Network for Migrants’ Rights>, which consists of migrant
workers advocate organization in nation wide shows the gap between the ministry’s statistics and the

reality.

[Table] Reason for workplace change (resource: Network for Migrant’s Rights)

Frequency(multiple
Category -5 (%)
Response )
Expiration of Employment Contract 27 124
Violation of Labour Standard Act or Contents of
44 20.2
Employment Contract
High Intensity of Workload 43 19.7
Disease or Injury 20 9.2
Dismissal or Closure of Business 13 6.0
Poor Condition of Workplace or Dormitory 15 6.9
Verbal or Physical Violence at Workplace 12 55
To Seek Better Working Condition 31 14.2
The Others 13 6.0
Total 218 100.0

3) On the contrary to the governments’ response, it is not true that the Ministry is operating the

Workplace Change system flexibly.



The Act on Foreign Workers’ Employment, etc, which is revised in 2011 allows migrant workers who
has been worked for 4 years and 10 months and have the invitation of their employers to renew their
visas for another 4 years and 10 months after leaving the country for 3 months only in the case that
workers have no record of changing workplaces. Given he most migrant workers want to work in
Korea longer in order to pay off debts and support families, this system induces workers to give up the
chance to escape poor conditions in order to have the change to be able to return to Korea after their

first residence period is over.

In addition to this, a newly introduced government policy entitled “Measure for Improvement in
Foreign Worker’s Change of Workplace and Prevention of Broker Intervention” which went into
effect on August 1, 2012 ends the practice of providing migrant workers with a list of companies with
job openings. Instead, a list of migrant workers seeking employment will be provided to employers,
who then have the opportunity to call migrant workers they are interested in employing and ask then
to come for an interview. Workers who fail to show up for an interview after being called, or refuse an
offer of employment ‘without rational reason” will be penalized by being cut off from offers of

employment for two weeks.

The Ministry justifies this measure as a means to 1) reduce the frequency of migrant workers’
workplace changes and 2) prevent the intervention of brokers in the re-employment process. It
explains the second justification by saying that giving lists of companies with openings to migrant
workers raises the risk of this information getting into the hands of brokers. In fact, however, brokers
—who often do meddle in the process of re-employment-obtain information, not form migrant workers,
but through job fairs held by the Ministry and other individual means. It is quite clear that the real
intent of the new measure is to further discourage migrant workers from leaving their original
workplace and limit their ability to choose between employers. The result of such a policy is to tie
workers to employers even more closely, as well as to remove any pressures on employers to uphold

labour rights or improve working conditions.



Under the EPS, migrant workers are too vulnerable to disqualification of residence. They shall depart
from Korea in case that they change their workplace with the reason which is not listed in the law(Act
on Foreign Workers Employment, etc, Article 25) or without proof, in case that they fail to apply for a
change of business or workplace within one month of the termination of his/her labor contract with
the employer ( Article 25(3)), in case that they fail to get another job within 3 months after applying
for change of workplace (Article 25(3), in case that their employers don’t want to employ the any
more after 3 years or 4 years and 10 months period. More over, migrant workers shall depart from
Korea when their employer report their absence without due notification or even when their
employers are negligent in the procedure for workplace change or extension of stay of the workers.

This system is in line with the employers’ demand to secure cheap and docile workforce.

4) Under the EPS under the principle of “short-term circulation of migrant workers” which
permit only temporary residence of migrant workers, they are not guaranteed any fundamental

labour rights.

The government policy is self —self contradictory in that it adheres to the principle of ‘prohibition of
settlement’ and ‘short term circulation’ and in practice permits ‘long-term residence’ at the same time.
In addition to this, extension of residence of the migrant workers is tightly chained to employers.
Accompaniment or temporary invitation of family members is not permitted to the migrant workers.
Due to the principle of short-term circulation, migrant workers are easily degenerated into irregular

migrants and not able to exercise basic human and labour rights.

2. KCTU’s Demand

First, the EPS should be reformed so that migrant workers can freely make a employment contract and choose or

change their workplace.

Second, the short-term circulation of migrant workers which proliferates undocumented migrant workers and
precarious employment should be abolished and stable residence and long-term employment should be

guaranteed.



Third, the government of Korea which invites migrant workers through inter-governmental MOU has
responsibility to inspect and monitor the workplace where such migrant workers are employed and improve it.

The government should hold up its end.



