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Handbook on Procedures and Criteria for
Determining Refugee Status under the
1951 Convention and the 1967 Protocol

relating to the Status of Refugees
HCR/IP/4/Eng/REV.1 Reedited, Geneva,

January 1992, UNHCR 1979
FOREWORD
) Refugee status, on the universal level,
i1s governed by the 1951 Convention and
the 1967 Protocol relating to the Status of
Refugees. These two international legal
instruments have been adopted within the
framework of the United Nations. At the
time of republishing this Handbook 110
states have become parties to the
Convention or to the Protocol or to both
instruments.
IID  These two
instruments are applicable to persons who
therein defined. The

assessment as to who is a refugee, i.e.

international legal

are refugees as

the determination of refugee status under
the 1951 Convention and the 1967
Protocol, 1s incumbent upon the
Contracting State in whose territory the
refugee applies for recognition of refugee

status.

III) Both the 1951 Convention and the
1967 Protocol provide for co-operation
between the Contracting States and the
Office of the United Nations High
Commissioner for Refugees. This
co-operation extends to the determination
of refugee status, according to
arrangements made in various Contracting
States.

IV) The Executive Committee of the High
Commissioner's Programme at its

twenty—eighth  session requested the

Office of the High Commissioner “to
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v Al A (Michel Moussalli

consider the possibility of issuing - for
the guidance of Governments — a
handbook
criteria for determining refugee status”.

The first edition of the Handbook was

relating to procedures and

issued by my Division in September 1979
request by the
Since then the

Handbook has been regularly reprinted to

in response to this
Executive Committee.

meet the increasing demands of

government  officials, academics, and
lawyers concerned with refugee problems.
The present edition updates information
concerning accessions to the international
refugee instruments including details of
declarations on the geographical
applicability of the 1951 Convention and

1967 Protocol.

V) The segment of this Handbook on the

criteria for determining refugee status
breaks down and explains the various
components of the definition of refugee
set out in the 1951 Convention and the
1967 Protocol. The explanations are based
on the knowledge accumulated by the
High Commissioner's Office over some 25
years, since the entry into force of the
1951 Convention on 21 April 1954. The
practice of States is taken into account as
are exchanges of views between the
Office and the competent authorities of
Contracting States, and the literature
devoted to the subject over the last
quarter of a century. As the Handbook
has been conceived as a practical guide
and not as a treatise on refugee law,
references to literature etc. have

purposely been omitted.
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VI) With respect to procedures for the

determination of refugee status, the
writers of the Handbook have been guided
chiefly by the principles defined in this
respect by the Executive Committee itself.
Use has naturally also been made of the
knowledge available concerning the
practice of States.

VII) The Handbook is

guidance of

meant for the
government officials
concerned with the determination of
refugee status in the various Contracting
States. It is hoped that it will also be of
interest and useful to all those concerned
with refugee problems.

Michel Moussalli

Director of International Protection

Office of the United Nations High

Commissioner for Refugees

INTRODUCTION

— International instruments defining the
term “refugee”

A. Early instruments (1921-1946)

1. Early in the twentieth century, the
refugee problem became the concern of
which, for

the international community,

humanitarian reasons, began to assume
responsibility for protecting and assisting
refugees.

2. The pattern of international action on
behalf of refugees was established by the
League of Nations and led to the adoption
of a number of international agreements
for their benefit. These instruments are
referred to in Article 1 A (1) of the 1951
Status  of
Refugees (see paragraph 32 below).

Convention relating to the
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3. The definitions in these instruments
relate each category of refugees to their
national origin, to the territory that they
left and to the lack of
protection by their former home country.
With this type of

categories” interpretation was simple and

diplomatic

definition  “by

caused no great difficulty in ascertaining
who was a refugee.

4. Although few persons covered by the
terms of the early instruments are likely
to request a formal determination of
refugee status at the present time.. such
cases could occasionally arise. They are
dealt with below in Chapter II, A. Persons
who meet the definitions of international
instruments prior to the 1951 Convention
are usually referred to as “statutory
refugees”.

B. 1951 Convention relating to the
Status of Refugees

5. Soon after the Second World War, as
the refugee problem had not been solved,
the need was felt for a new international
instrument to define the legal status of
refugees. Instead of ad hoc agreements
adopted in relation to specific refugee
situations, there was a «call for an
instrument containing a general definition
of who was to be considered a refugee.
The Convention relating to the Status of
Refugees was adopted by a Conference of
Plenipotentiaries of the United Nations on
28 July 1951, and entered into force

C. Protocol relating to the Status of
Refugees

6. According to the general definition

contained in the 1951 Convention, a

refugee i1s a person who:
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“As a result of events occurring before 1
January 1951 and owing to well-founded
fear of being persecuted ... is outside his
country of nationality...”

7. The 1951 dateline originated in the
wish of Governments, at the time the
Convention was adopted, to limit their
obligations to refugee situations that were
known to exist at that time, or to those
which might subsequently arise from
events that had already occurred.1

8. With the passage of time and the
emergence of new refugee situations, the
need was increasingly felt to make the
Convention
As a
result, a Protocol relating to the Status of
After
consideration by the General Assembly of
the United Nations,
accession on 31 January 1967 and entered
into force on 4 October 1967.

9. By accession to the 1967 Protocol,

provisions of the 1951
applicable to such new refugees.

Refugees was prepared.

it was opened for

States undertake to apply the substantive
provisions of the 1951 Convention to
refugees as defined in the Convention, but
without the 1951 Although

related to the Convention in this way, the

dateline.

Protocol is an independent instrument,
accession to which is not limited to States
parties to the Convention.

on 21 April 1954. In the following
paragraphs it is referred to as “the 1951
Convention”. (The text of the 1951

Convention will be found in Annex II.)
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10. In the following paragraphs, the 1967
Protocol relating to the Status of Refugees
is referred to as “the 1967 Protocol”.
(The text of the Protocol will be found in
Annex 1II.)

11. At the time of writing, 78 States are
parties to the 1951 Convention or to the
1967 Protocol or to both instruments. (A
list of the States parties will be found in
Annex 1V.)

D. Main provisions of the 1951
Convention and the 1967 Protocol

12. The 1951 Convention and the 1967
Protocol contain three types of provisions:
(1) Provisions giving the basic definition of
who is (and who is not) a refugee and
who, having been a refugee, has ceased
to be one. The

interpretation of

discussion  and
these provisions
constitute the main body of the present
Handbook, intended for the guidance of
those whose task it is to determine
refugee status.
(i) Provisions that define the legal status
of refugees and their rights and duties in
their country of refuge. Although these
provisions have no influence on the

process of determination of refugee
status, the authority entrusted with this
process should be aware of them, for its
decision may indeed have far-reaching
effects for the individual or family
concerned.
(iii) Other

implementation of the instruments from

provisions dealing with the
diplomatic
Article 35 of the 1951
Convention and Article 11 of the 1967

Protocol contain an undertaking by

the administrative and

standpoint.
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Contracting States to co-operate with the
Office of the United Nations High
Commissioner for  Refugees in the
exercise of its functions and, in particular,
to facilitate its duty of supervising the

application of the provisions of these

instruments.

E. Statute of the Office of the United
Nations High Commissioner for
Refugees

13. The instruments described above

under A-C define the persons who are to
be considered refugees and require the
parties to accord a certain status to
refugees in their respective territories.

14. Pursuant to a decision of the General
Office of the United
Nations High Commissioner for Refugees
(“UNHCR”) was established as of 1
January 1951. The Statute of the Office is
annexed to Resolution 428 (V), adopted by
the General Assembly on 14 December
1950. According to the Statute, the High

Commissioner 1S

Assembly, the

called upon-—-inter
alia—-—-to provide international protection,
under the auspices of the United Nations,
to refugees falling within the competence
of his Office.

15. The Statute contains definitions of

those persons to whom the High
Commissioner's competence extends,
which are very close to, though not

identical with, the definition contained in
the 1951 Convention. By virtue of these
definitions the High Commissioner is
competent for refugees irrespective of any

dateline?2 or geographic limitation.3
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16. Thus, a person who meets the criteria
of the UNHCR Statute qualifies for the
protection of the United Nations provided
by the High Commissioner, regardless of
whether or not he is in a country that is
a party to the 1951 Convention or the
1967 Protocol or whether or not he has
been recognized by his host country as a
refugee under either of these instruments.
Such refugees, being within the High

Commissioner's  mandate, are usually
referred to as “mandate refugees”.

17. From the foregoing, it will be seen
that a person can simultaneously be both
a mandate refugee and a refugee under
the 1951 Convention or the 1967 Protocol.
He may, however, be in a country that is
not bound by either of these instruments,
or he may be excluded from recognition
as a Convention refugee by the application
of the dateline or the geographic terms of

the Statute.

18. The above mentioned Resolution 428
(V) and the Statute of the High
Commissioner's Office call for
co-operation between Governments and
the High Commissioner's Office in dealing
problems. The High

designated as the

with refugee

Commissioner  is
authority charged with providing
inter—national protection to refugees, and
Is required inter alia to promote the
conclusion and ratification of international
conventions for the protection of refugees,

and to supervise their application.



F. ddlol] 3k 2% HEA

20. 1951 &eoF 19679 99AA 2 ZAA
g G aTHFR AL A Yo, drl
of ok W A9 FA, goF E 7E A
7F Aduh ol AY9H FAE FdtAHo Al
oA 2 oA T T ARES T}
Fa1 gtk ojw FAE= "dvlvolgk go] =
H] Fors zZo] 9= A AHYE E

21, FlolM =, uA e % JEH HE
TFAZE gAGAH #ek F9k(1889d |
HlHQ), HaQl Qxe #3 F40911d 7t
2g7t2~), Hlgol e Fek(1928'd  ofulr,
BA A Hlgol w3k Fek(1933d EHHH L),
QA Wz #wet FeR1954d FHEpIbs),
2 JEA vz #3t k(1954 FHEHat

22. A A94d HEAAZE 19699 9€
109 o}Zelzterar| e Tk 2 AR
o] x

O:
4
ot

0%

ox
2 o
(]
6= Ag
o =
. Lo
et ol
o T
o,
e
i g

3o, ML Mo
o
f
ey
41
ox 3o L
)
2
Lo

o 4

Kl
QL'
ol
o

off

X oox
i)

ot
o
4
o
ol
2oy

o

2
[

lo 2oy
gl o Lo oo

o[
)
2
=
<
9
L
u
r\j
o
9

oo
=2
:OIL—v‘
ot
ol

rr oo
=
i)
JIN

o
S R U A 1

fo
-z
il
i)
L o
1o, o
T
L to
B
M o
N

rN
-z
o
ot

S

>

A

o

ftl

o

ol

Q
0 ol

TR O
S Y

2
>
i)
T

&
=2
5
A/
rﬂ

ol
N
T odorr oo e

XA AT

B

i v} rlr
i
o3l

4+ 2

=
e
!
_>'i

fe

qeHE T o T
2 19674 94 A

(\\]
w
M i

>~
RN
AN e

— T
T
s
X

2

©

(@)]

—

r

o o
O
o,

d

p‘lg
1o g -
o
By
do
1o,
ro
oL
2
o
Y
jl
rot
v

19. Such co-operation, combined with his
supervisory function, forms the basis for
the  High

interest in the process of determining

Commissioner's  fundamental
refugee status under the 1951 Convention
and the 1967 Protocol. The part played
by the High Commissioner is reflected, to
varying degrees, in the procedures for the
determination of refugee status established
by a number of Governments.

F. Regional instruments relating to
refugees

20. In addition to the 1951 Convention
and the 1967 Protocol, and the Statute of
the Office of the United Nations High
Commissioner for Refugees, there are a
number of regional agreements,
conventions and other instruments relating
particularly in Africa, the
These

instruments deal with such matters as the

to refugees,

Americas and Europe. regional
granting of asylum, travel documents and
travel facilities, etc. Some also contain a
definition of the term “refugee”, or of
persons entitled to asylum.

21. In Latin America, the problem of
diplomatic and territorial asylum is dealt
with in a number of regional instruments
including the Treaty on International Penal

Law, (Montevideo, 1889); the Agreement

on Extradition, (Caracas, 1911); the
Convention on Asylum, (Havana, 1928);
the Convention on Political Asylum,

1933);
Diplomatic Asylum, (Caracas, 1954); and

(Montevideo, the Convention on
the Convention on Territorial Asylum, 22.
A more recent regional instrument is the
Convention Governing the Specific Aspects
of Refugee Problems in Africa, adopted by
the Assembly of Heads of State and

Government of the Organization of African
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Unity on 10 September 1969. This
Convention contains a definition of the
term “refugee”, consisting of two parts:
the first part is 1identical with the
definition in the 1967 Protocol (.e. the
definition in the 1951 Convention without
the dateline or geographic limitation). The
second part applies the term “refugee” to:
“every person who, owing to external
aggression, occupation, foreign domination
or events seriously disturbing public order
in either part or the whole of his country
of origin or nationality, is compelled to
leave his place of habitual residence in
order to seek refuge in another place
outside  his country of origin or
nationality”.

23. The present Handbook deals only with
the determination of refugee status under
the two international instruments of
universal scope: the 1951 Convention and
the 1967 Protocol.

G. Asylum and the treatment of
refugees

24. The Handbook does not deal with
questions closely related to the
determination of refugee status e.g. the
granting of asylum to refugees or the
legal treatment of refugees after they
have been recognized as such.

25. Although there are references to
asylum in the Final Act of the Conference
of Plenipotentiaries as well as in the
Preamble to the Convention, the granting
of asylum is not dealt with in the 1951
Convention or the 1967 Protocol. The
High Commissioner has always pleaded for
a generous asylum policy in the spirit of

the Universal Declaration of human Rights



2
—
4z
a9
r d
2L
e
S
o
N
N

= 01745171 Olloﬂ Egisias e
=

o FIF_T_“
N
o
= ¢
°
B
i
rg
o
=)

19679 S84 W Belst o
Aol Tjskel A gslojok gk,

30. 19513 o gl zge 35

o= T =, 7+ z} "%E’JC’J@Z‘-%

"(inclusion clause), "4 &H A=
&

2
clause) ¥ "A-LujA Z3}"(exclusion clause)

o= o] g},

z70]
Ak ae AE4AERH AEuMALTE
N T L ECE SN E S Ay
Rl o] AAHE 2AE AN AL,
FAE dmaAgzge A JFS
FEA7)E AW 19519 kel A gol

and the Declaration on Territorial Asylum,
adopted by the General Assembly of the
United Nations on 10 December 1948 and
on 14 December 1967 respectively.

26. With respect to the treatment within
the territory of States, this is regulated as
regards refugees by the main provisions
of the 1951 Convention and 1967 Protocol
(see paragraph 12 (i1) above).
Furthermore, attention should be drawn to
Recommendation E contained in the Final
Act of the Conference of Plenipotentiaries
which adopted the 1951 Convention:

“The Conference

Expresses the hope that the Convention
relating to the Status of Refugees will
have value as an example exceeding its
contractual scope and that all nations will
be guided by it in granting so far as
possible to persons in their territory as
refugees and who would not be covered
by the

treatment for which it provides.”

terms of the Convention, the
27. This recommendation enables States
to solve such problems as may arise with
regard to persons who are not regarded
as fully satisfying the criteria of the
definition of the term “refugee”.

PART ONE -
Determination of Refugee Status
CHAPTER 1 — GENERAL PRINCIPLES

28. A person is a refugee within the

Criteria for the

meaning of the 1951 Convention as soon
as he fulfils the criteria contained in the
definition. This would necessarily occur

prior to the time at which his refugee
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status is formally determined. Recognition
of his refugee status does not therefore
make him a refugee but declares him to
be one. He does not become a refugee
because of recognition, but is recognized
because he is a refugee.

29. Determination of refugee status is a
process which takes place in two stages.
Firstly, it is necessary to ascertain the
relevant facts of the case. Secondly, the
definitions in the 1951 Convention and the
1967 Protocol have to be applied to the
facts thus ascertained.

30. The

Convention defining who 1is a

provisions of the 1951
refugee
consist of three parts, which have been

termed respectively “inclusion”,
“cessation” and “exclusion” clauses.
31. The define the
criteria that a person must satisfy in
They form the
which the
determination of refugee status is made.
The so-called

clauses have a negative significance; the

inclusion clauses
order to be a refugee.
positive basis upon

cessation and exclusion
former indicate the conditions under which
a refugee ceases to be a refugee and the
circumstances in

latter enumerate the

which a person is excluded from the
application of the 1951 Convention
although meeting the positive criteria of

the inclusion clauses.

CHAPTER 1II — INCLUSION CLAUSES
A. Definitions

(1) Statutory Refugees

32. Article 1 A (1) of the 1951
Convention deals with statutory refugees,
i.e. persons considered to be refugees
international

under the provisions of

instruments preceding the Convention.



(2) 19513 ekl dukz A< This provision states that:

“For the purposes of the present

34. 1951 goF Al1x A (2o wek "l Convention, the term 'refugee' shall apply
g0l Aol vy &2 Al A A&Hrh to any person who: (1) Has been
"1951d 19 1Y oo LA AlAel A} considered a refugee under  the
24, E3 odF Fu, =4, EXAS Arrangements of 12 May 1926 and 30
TAY A e AAA AL olFE e June 1928 or under the Conventions of 28
2 WS 2yt s FE8I 24V g F October 1933 and 10 February 1938, the
X7 9lsle], ARl A= vl e AR Protocol of 14 September 1939 or the
A, X BHEE wS F fAY e O Constitution of the International Refugee
ot FEZ Qs FHFe HEE W A Organization; Decisions of non-eligibility
S HsHA olYsteE A, Ev 233 AFA 9 taken by the International Refugee
ANz FH AT v de FaEARE Organization during the period of its
A, AFmoR Fobkd F gAY, Ee 1Y activities shall not prevent the status of
st Fx=E Rlete] AFEomor Eolvte AS refugees being accorded to persons who
A3HA oy 3t= AL fulfil the conditions of paragraph 2 of this
section.”
o] AdutA Hol= oo AAE] =2l 33. The above enumeration is given in

order to provide a link with the past and
to ensure the continuity of international
protection of refugees who became the
concern of the international community at
various earlier periods. As already
indicated (para. 4 above), these
instruments have by now lost much of
their significance, and a discussion of
them here would be of little practical
value. However, a person who has been
considered a refugee under the terms of
any of these instruments is automatically
a refugee wunder the 1951 Convention.
Thus, a holder of a so-called “Nansen
Passport’4 or a “Certificate of Eligibility”
issued by the International Refugee
Organization must be considered a refugee
under the 1951 Convention unless one of
the  cessation clauses has become
applicable to his case or he is excluded
from the application of the Convention by
one of the exclusion clauses. This also

applies to a surviving child of a statutory



B. & °f o 4
(1) "1951d 19 1 ool 2 A"

35. 1951do]gh= 78S A3t ARl s
e AR A7xNA A3ttt 19673 9
AA ] Qe Ay o] 7)ghe] AAH ooli= @

o] 4AHAY. webd ApITeleks whole]

AL, 1951 FFoF Aol A 1967
A ] Aol opd Aol =7t o 9l
ARE #A o] ti/de] Hh

36. "Abl'elgtE wol= 1951W ool A=
Aolwar A o), "1951d ol e W3}
o] A% A Al A Al ubafAE W ol

T

2]
g, GEA e A4 AAH AstE

Ee
T8 4As 7R ARTE sk Aew
olal ¥ Atk 1951dolgk= AREA AFE, 21
7b wbwleol A | "Apite] A ek
Ao, a7k drle] ® dx = a7b B
& Wy dake] AL obyt Hpsfe] Tt
1951 oj el EAsile Abd HE= e d
Abde] AR 19519 o] % WA ALFA
At wol AT Ao, =t

bl
S AFE E=s uns 5 ddd
2) el s We b v Sadh 2
7

persecuted)

rl

ol

X" (well founded fear of being

37. "HE W St Ak FERE A
Qe FESE BFE wwgele] G4
thool Wwle gAe Fo fzel B
oF zebgel dajg wstn Ak FAel v
W40 (S, Bl nEE W 4 gt 574
& FAe) Al gastel B FARA T
'] AwAe Ade =dstanh #EE F
Bjol 7l iel, Feke] WRlgE WA
of gL AP Aol gdolx FeA ak
g PR shu gk gekA dnloAe A

refugee.

(2) General
Convention
34. According to Article 1 A (2) of the

1951 Convention the term “refugee” shall

definition in the 1951

apply to any person who:

“As a result of events occurring before 1
January 1951 and owing to well founded
fear of being persecuted for reasons of
race, religion, nationality, membership of a
particular social group or political opinion,
1s outside the country of his nationality
and 1s unable or, owing to such fear, is
unwilling to avail himself of the protection
of that country; or who, not having a
nationality and being outside the country
of his former habitual residence as a
result of such events, is unable or, owing
to such fear, is unwilling to return to it.”
This general definition 1s discussed In
detail below.

B. Interpretation of terms

(1) “Events occurring before 1 January
1951”7

35. The origin of this 1951 dateline is
explained in
Introduction. As a result of the 1967

paragraph 7 of the

Protocol this dateline has lost much of its
practical significance. An interpretation of
the word “events” is therefore of interest
only in the small number of States parties
to the 1951 Convention that are not also
party to the 1967 Protocol.5

36. The word “events” is not defined in
the 1951 Convention, but was understood
to mean “happenings of major importance
involving territorial or profound political
changes as well as systematic

programmes of persecution which are
after—effects of earlier changes”.6 The

dateline refers to “events” as a result of
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which, and not to the date on which, a
person becomes a refugee, not does it
apply to the date on which he left his
country. A refugee may have left his
country before or after the datelines,
provided that his fear of persecution is
due to “events” that occurred before the
dateline or to after—effects occurring at a
later date as a result of such events.7

(2) “well founded fear of being
persecuted”

(a) General analysis

37. The phrase “well-founded fear of
being persecuted” is the key phrase of
the definition. It reflects the views of its
authors as to the main elements of
refugee character. It replaces the earlier
method of defining refugees by categories
(i.e. persons of a certain origin not
enjoying the protection of their country)
by the general concept of “fear” for a
relevant motive. Since fear is subjective,
the  definition involves a  subjective
element in the person applying for
recognition as a refugee. Determination of
refugee status will therefore primarily
require an evaluation of the applicant's
statements rather than a judgement on the
situation prevailing in his country of
origin.

38. To the element of fear-—a state of
mind and a subjective condition—-is added
the qualification “well-founded”. This
implies that it is not only the frame of
mind of the person concerned that
determines his refugee status, but that
this frame of mind must be supported by
an objective situation. The term
“well-founded fear” therefore contains a
subjective and an objective element, and

in determining whether well-founded fear
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exists, both elements must be taken into
consideration.

39. It may be assumed that, unless he
seeks adventure or just wishes to see the
world, a person would not normally
abandon his home and country without
some compelling reason. There may be
many reasons that are compelling and
understandable, but only one motive has
been singled out to denote a refugee. The
expression “owing to well-founded fear of
persecuted”--for  the

being reasons

stated—-—-by indicating a specific motive
automatically makes all other reasons for
escape irrelevant to the definition. It rules
out such persons as victims of famine or
natural disaster, unless they also have
well-founded fear of persecution for one
of the reasons stated. Such other motives
may not, however, be altogether irrelevant
to the process of determining refugee

status, since all the circumstances need to

be taken iInto account for a proper
understanding of the applicant's case.
40. An evaluation of the subjective

element is inseparable from an assessment
of the personality of the applicant, since
reactions of different
be the

identical conditions. One person may have

psychological
individuals may not same in
strong political or religious convictions,
the disregard of which would make his
life intolerable; another may have no such
strong convictions. One person may make
an impulsive decision to escape; another
may carefully plan his departure.

41. Due to the

attaches to the

importance that the
definition subjective
element, an assessment of credibility is

indispensable where the case is not
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sufficiently clear from the facts on record.
It will be necessary to take into account
the personal and family background of the
applicant, his membership of a particular
racial, religious, national, social or political
group, his own interpretation of his
situation, and his personal experiences——in
other words, everything that may serve to
indicate that the predominant motive for
his application is fear. Fear must be
however,

reasonable. Exaggerated fear,

may be well-founded if, in all the
circumstances of the case, such a state of
mind can be regarded as justified.

42. As regards the objective clement, it is
necessary to evaluate the statements
made by the applicant. The competent
authorities that are called wupon to
determine refugee status are not required
to pass judgement on conditions in the
applicant's country of origin. The
applicant's statements cannot, however, be
considered in the abstract, and must be
viewed in the context of the relevant
background situation. A knowledge of
conditions in the applicant's country of
origin——while not a primary objective—-is
an Iimportant element in assessing the
credibility. In general, the
should be

well-founded if he can establish, to a

applicant's
applicant's fear considered
reasonable degree, that his continued stay

in his country of origin has become

intolerable to him for the reasons stated

in the definition, or would for the same

reasons be intolerable if he returned
there.

43. These considerations need not
necessarily be based on the applicant's

What, for

example, happened to his friends and

own personal experience.
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relatives and other members of the same
racial or social group may well show that
his fear that sooner or later he also will
become a victim of persecution 1S
well-founded. The laws of the country of
origin, and particularly the manner in
which they are applied, will be relevant.
The situation of each person must,
however, be assessed on its own merits.
In the case of a well-known personality,
the possibility of persecution may be
greater than in the case of a person in
obscurity. All these factors, e.g. a
person's character, his background, his
influence, his wealth or his outspokenness,
may lead to the conclusion that his fear
of persecution is “well-founded”.

44. While refugee status must normally be
determined on an individual basis,
situations have also arisen in which entire
groups have been displaced under
circumstances indicating that members of
the group could be considered individually
as refugees. In such situations the need to
provide assistance is often extremely
urgent and it may not be possible for
purely practical reasons to carry out an
individual determination of refugee status
for each member of the group. Recourse
has therefore been had to so-called
“group determination” of refugee status,
whereby each member of the group is
regarded prima facie (i.e. in the absence
of evidence to the contrary) as a refugee.
45. Apart from the situations of the type
referred to in the preceding paragraph, an
applicant for refugee status must normally
show good reason why he individually
fears persecution. It may be assumed that
a person has well-founded fear of being

persecuted if he has already been the
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the victim of persecution for one of the
reasons enumerated in the 1951

Convention. However, the word “fear”
refers not only to persons who have
actually been persecuted, but also to
those who wish to avoid a situation
entailing the risk of persecution.

46. The expressions “fear of persecution”
or even “persecution” are usually foreign
to a refugee's normal vocabulary. A
refugee will indeed only rarely invoke
“fear of persecution” in these terms,
though it will often be implicit in his
story. Again, while a refugee may have
very definite opinions for which he has
had to

psychological reasons, be able to describe

suffer, he may not, for

his experiences and situation in political
terms.

47. A typical test of the well-foundedness
of fear will arise when an applicant is in
possession of a valid national passport. It
has  sometimes been  claimed  that
possession of a passport signifies that the
issuing authorities do not intend to
persecute the holder, for otherwise they
would not have issued a passport to him.
Though this may be true in some cases,
many persons have used a legal exit from
their country as the only means of escape
without ever having revealed their political
opinions, a knowledge of which might

place them in a dangerous situation
vis—aa-vis the authorities.
cannot

48. Possession of a passport

therefore always be considered as
evidence of loyalty on the part of the
holder, or as an indication of the absence
of fear. A passport may even be issued to
a person who is undesired in his country

of origin, with the sole purpose of
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securing his departure, and there may also
be cases where a passport has been
obtained surreptitiously. In conclusion,
therefore, the mere possession of a valid
national passport 1s no bar to refugee
status.

49. If, on the other hand, an applicant,
without good reason, insists on retaining a
valid passport of a country of whose
protection he is allegedly unwilling to
avail himself, this may cast doubt on the
validity of his claim to have “well-founded
fear”. Once recognized, a refugee should
not normally retain his national passport.
50. There may, however, be exceptional
situations in which a person fulfilling the
criteria of refugee status may retain his
national passport-or be issued with a new
one by the authorities of his country of
origin under special arrangements.
Particularly where such arrangements do
not imply that the holder of the national
passport is free to return to his country
without prior permission, they may not be

incompatible with refugee status.

(b) Persecution

51. There 1is no universally accepted
definition of “persecution”, and various
attempts to formulate such a definition
have met with little success. From Article
33 of the 1951 Convention, it may be
inferred that a threat to life or freedom
on account of race, religion, nationality,
political opinion or membership of a
particular social group 1s always
persecution. Other serious violations of
human rights——for the same
reasons——would also constitute

persecution.
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52. Whether other prejudicial actions or
threats would amount to persecution will
depend on the circumstances of each
case, including the subjective element to
which reference has been made in the
preceding para. graphs. The subjective
character of fear of persecution requires
an evaluation of the opinions and feelings
of the person concerned. It is also in the
light of such opinions and feelings that
any actual or anticipated measures against
him must necessarily be viewed. Due to
variations in the psychological make-up of
individuals and in the circumstances of
each case, interpretations of what amounts
to persecution are bound to vary.

53. In addition, an applicant may have
been subjected to various measures not in
themselves amounting to persecution (e.g.
discrimination in different forms), in some
cases combined with other adverse factors
(e.g. general atmosphere of insecurity in
the country of origin). In such situations,
the wvarious elements involved may, if
taken together, produce an effect on the
mind of the applicant that can reasonably
justify a claim to well-founded fear of
persecution on “cumulative  grounds’.
Needless to say, it is not possible to lay
down a general rule as to what cumulative
reasons can give rise to a valid claim to
refugee status. This will necessarily
depend on all the circumstances, including
the particular geographical, historical and

ethnological context.

(c) Discrimination

54. Differences in the treatment of various
groups do indeed exist to a greater or
lesser extent in many socleties. Persons

who receive less favourable treatment as
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a result of such differences are not
necessarily victims of persecution. It 1is
only In certain circumstances that
discrimination will amount to persecution.
This would be so if measures of
discrimination lead to consequences of a
substantially prejudicial nature for the
person concerned, e.g. serious restrictions
on his right to earn his livelihood, his
right to practise his religion, or his access
to normally available educational facilities.
55. Where measures of discrimination are,
in themselves, not of a serious character,
they may nevertheless give rise to a
reasonable fear of persecution if they
produce, in the mind of the person
concerned, a feeling of apprehension and
insecurity as regards his future existence.
Whether or not such measures of
discrimination in themselves amount to
persecution must be determined in the
light of all the circumstances. A claim to
fear of persecution will of course be
stronger where a person has been the
victim of a number of discriminatory
measures of this type and where there is
thus a cumulative element involved.8

(d) Punishment

56. Persecution must be distinguished
from punishment for a common law
offence. Persons fleeing from prosecution
or punishment for such an offence are not
normally refugees. It should be recalled
that a refugee is a victim——or potential
victim—-of injustice, not a fugitive from
justice.

57. The above distinction may, however,
occasionally be obscured. In the first
place, a person guilty of a common law
offence may be liable to excessive

punishment, which may amount to
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N YF B oJEst] AAs = Aol FT which a  person, besides  fearing
T AUTh prosecution or punishment for a common
(e) &A1= whoA el ERE = EHA A law crime, may also have “well founded
o A fear of persecution”. In such cases the
person concerned is a refugee. It may,
61. 44 =7le] M EHETS AV B however, be necessary to consider
&7 glo] ol=rol AAsta = W=wlel st whether the crime in question is not of
o AA% PHS Fsitt EWES T 3 such a serious character as to bring the
7hx] ekl el Ao A uwjFEo] FAL applicant within the scope of one of the
PHES WS Flojgh= UE whek o] {7t e exclusion clauses.9
B, A7 Ews wWyAY B el Al 59. In order to determine whether
stal = F717F 19519 gk A1z A (2) prosecution amounts to persecution, it will
A dASIA olf¢ AHEHH ALdS FHE also be necessary to refer to the laws of
g Yo, 283k xE drlo g Ao A the country concerned, for it is possible
I3t for a law not to be in conformity with

accepted human rights standards. More
often, however, it may not be the law but
its application that 1is discriminatory.
Prosecution for an offence against “public
order”, e.g. for distribution of pamphlets,
could for example be a vehicle for the
persecution of the individual on the
grounds of the political content of the
publication.

60. In such cases, due to the obvious
difficulty involved in evaluating the laws
of another country, national authorities
may frequently have to take decisions by
using their own national legislation as a
yardstick. Moreover, recourse may
usefully be had to the principles set out
in the various international instruments
relating to human rights, in particular the

International Covenants on Human Rights,
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which contain binding commitments for the

States parties and are instruments to
which many States parties to the 1951

Convention have acceded.

(e) Consequences of unlawful departure or
unauthorized stay outside country of origin
61. The States

imposes severe penalties on nationals who

legislation of certain
depart from the country in an unlawful

remain abroad without
Where

penalties his

manner or

authorization. there is reason

severe recognition as a
refugee will be justified if it can be shown
that his motives for leaving or remaining
outside the country are related to the
reasons enumerated in Article 1 A (2) of
the 1951 Convention (see paragraph 66
below).

(f) Economic migrants distinguished from
refugees

62. A migrant is a person who, for
reasons other than those contained in the
definition, voluntarily leaves his country in
order to take up residence elsewhere. He
may be moved by the desire for change
or adventure, or by family or other
reasons of a personal nature. If he is
moved exclusively by economic
considerations, he i1s an economic migrant
and not a refugee.

63. The distinction between an economic
migrant and a refugee is, however,
sometimes blurred in the same way as the
distinction between economic and political
country of
Behind

economic measures affecting a person's

measures In an applicant's

origin is not always clear.
livelihood there may be racial, religious or
political aims or intentions directed against

a particular group. Where economic
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measures destroy the economic existence
of a particular section of the population
(e.g. withdrawal of trading rights from, or
discriminatory or excessive taxation of, a
specific ethnic or religious group), the
victims may according to the
circumstances become refugees on leaving
the country.

64. Whether the same would apply to
victims of general economic measures (.e.
whole

those that are applied to the

population without discrimination) would
depend on the circumstances of the case.
Objections to general economic measures
are not by themselves good reasons for
status. On the

hand, what appears at first sight to be

claiming refugee other

primarily  an economic motive for
departure may in reality also involve a
political element, and it may be the
political opinions of the individual that
expose him to serious consequences,
rather than his objections to the economic
measures themselves.

(g) Agents of persecution

65. Persecution i1s normally related to
action by the authorities of a country. It
may also emanate from sections of the
population that do not respect the
standards established by the laws of the
country concerned. A case In point may
amounting to

be religious intolerance,

persecution, In a country otherwise
secular, but where sizeable fractions of
the population do not respect the religious
beliefs of their neighbours. Where serious
discriminatory or other offensive acts are
committed by the local populace, they can
be considered as persecution if they are
knowingly tolerated by the authorities, or

if the authorities refuse, or prove unable,
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to offer effective protection.
(3 “for
nationality,

reasons of race, religion,
membership of a particular
social group or political opinion”

(a) General analysis

66. In order to be considered a refugee, a
person must show well-founded fear of
persecution for one of the reasons stated
above. It is immaterial whether the
persecution arises from any single one of
these reasons or from a combination of
two or more of them. Often the applicant
himself may not be aware of the reasons
for the persecution feared. It is not,
however, his duty to analyze his case to
such an extent as to identify the reasons
in detail.

67. It is for the

investigating the facts of the case, to

examiner, when
ascertain the reason or reasons for the
persecution feared and to decide whether
the definition in the 1951 Convention is
met with in this respect. It is evident that
the reasons for persecution under these
various headings will frequently overlap.
Usually there will be more than one
clement combined in one person, e.g. a
political opponent who belongs to a
religious or national group, or both, and
the combination of such reasons in his
person may be relevant in evaluating his

well-founded fear.

(b) Race

68. Race, in the present connexion, has to
be understood in its widest sense to
include all kinds of ethnic groups that are
referred to as “races” in common usage.
Frequently it will also entail membership
of a specific social group of common

descent forming a minority within a larger
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population. Discrimination for reasons of
race has found world-wide condemnation
as one of the most striking violations of
human rights. Racial discrimination,
therefore, represents an important element
in determining the existence of
persecution.

69. Discrimination on racial grounds will
frequently amount to persecution in the
sense of the 1951 Convention. This will
be the case if, as a result of racial
discrimination, a person's human dignity is
affected to

incompatible with the most elementary and

such an extent as to be

inalienable human rights, or where the
disregard of racial barriers is subject to
serious consequences.

70. The mere fact of belonging to a
certain racial group will normally not be
enough to substantiate a claim to refugee
status. There may, however, be situations
where, due to particular circumstances
affecting the group, such membership will
in itself be sufficient ground to fear
persecution.

(c) Religion

71. The Universal Declaration of Human
Rights and the Human Rights Covenant
proclaim the right to freedom of thought,
conscience and

religion, which right

includes the freedom of a person to

change his religion and his freedom to

manifest it in public or private, in
teaching, practice, worship and
observance.

72. Persecution for “reasons of religion”
may assume various forms, e.g. prohibition
of membership of a religious community,
of worship in private or in public, of
religious instruction, or serious measures

of discrimination imposed on persons
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because they practise their religion or
belong to a particular religious community.
73. Mere

religious community will normally not be

membership of a particular
enough to substantiate a claim to refugee
status. There may, however, be special
circumstances where mere membership
can be a sufficient ground.

(d) Nationality

74. The term “nationality” in this context
is not to be understood only as
“citizenship”. It refers also to membership
of an ethnic or linguistic group and may
occasionally overlap with the term “race”.
Persecution for reasons of nationality may
consist of adverse attitudes and measures
national  (ethnic,

directed against a

linguistic) = minority and in  certain
circumstances the fact of belonging to
such a minority may in itself give rise to
well-founded fear of persecution.

75. The within the

boundaries of a State of two or more

co-existence

national (ethnic, linguistic) groups may
create situations of conflict and also
situations of persecution or danger of

persecution. It may not always be easy to

distinguish between persecution for
reasons of nationality and persecution for
reasons of political opinion when a conflict
between national groups is combined with
political movements, particularly where a
political movement 1is identified with a
specific “nationality”.

76. Whereas in most cases persecution for
reason of nationality is feared by persons
belonging to a national minority, there
have been many cases iIn various
continents where a person belonging to a
majority group may fear persecution by a

dominant minority.
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(e) Membership of a particular social
group

77. A “particular social group” normally
comprises persons of similar background,
habits or social status. A claim to fear of
persecution under this heading may
frequently overlap with a claim to fear of
persecution on other grounds, i.e. race,
religion or nationality.

78. Membership of such a particular social
group may be at the root of persecution
because there is no confidence in the
group's loyalty to the Government or
because the political outlook, antecedents
or economic activity of its members, or
the very existence of the social group as
such, is held to be an obstacle to the

Government's policies.

79. Mere membership of a particular
social group will not normally be enough
to substantiate a claim to refugee status.
There may, however, be special
circumstances where mere membership
can be a sufficient ground to fear

persecution.
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(f) Political opinion
80. Holding political different

from those of the Government is not in

opinions

itself a ground for claiming refugee status,
and an applicant must show that he has a
fear of

persecution for holding such

opinions. This presupposes that the
applicant holds opinions not tolerated by
the authorities, which are critical of their
policies or methods. It also presupposes
that such opinions have come to the
notice of the authorities or are attributed
by them to the applicant. The political
opinions of a teacher or writer may be
more manifest than those of a person in a
less exposed Dposition. The relative
importance or tenacity of the applicant's
opinions——-in so far as this can be
established from all the circumstances of
the case-—will also be relevant.

81. While the

persecution  “for

definition speaks of

reasons of political
opinion” it may not always be possible to
establish a causal link between the opinion
expressed and the related measures
suffered or feared by the applicant. Such
measures have only rarely been based
expressly on “opinion”. More frequently,
such measures take the form of sanctions
for alleged criminal acts against the ruling
power. It will, therefore, be necessary to
establish the applicant's political opinion,
which is at the root of his behaviour, and
the fact that it has led or may lead to the

persecution that he claims to fear.



82. A TAFo|, "PAH JAL o FT T
ks, dgle] oln] RAHUAY E: A
j7)e] FEg wA B AL AFo] 7}
AL Jee emarh A0 A4l o7
2 wAHA 2e A9 AL 5 Ak 29
U 29 4@ Saew ddshel, Al o
gk E@st, AvHoE NHele] F3a
e 4 492 FPHon T 5 9
. olel@ Rl FelHow dad 5 A
A, ARAL AAH oA oz v
we FTE A Aoz A48 & ok

83. AAA AL o fE vHE WE FE
gtk FgeE AHAL, FAFS w)
Aol AT F3o] 19 AL da Ut
e Q%Y AeE gt Ae FAA
oA 7ok B ojm e Ao} sz
H nEe 9id @2 £ ik @9 A4
4Re BEE WE ARey B xR
Folrke A2 AYFomK, APl e
A% wolm, 17} vl FEE AT Q)
&% v § Atk oW A, WS B
27} ke R 247 e T )
@ A one sl wHoR, FA
o Fopthd A% X4 4L A
Qi Agele] ArstA 9 AsE 7Hgstolof
@) ol 58 '@xe] AAFel vl B

84. 7i]le] A=A
gl el He 45, 717t AAH
ol FaA= AAA Ee AAH 7
Zrghe FF ol A= AJAS
stolof ek 727k A S71= st A
Azl 7pdA e wol daiA|aL, o

Fo] dd=re] dubfo] A H= Aol
;g 7] & dE F

2 wwlo] 57 g

1

o B ool

rir
=

82. As indicated above, persecution “for
reasons of political opinion” implies that
an applicant holds an opinion that either
has been expressed or has come to the
attention of the authorities. There may,
however, also be situations in which the
applicant has not given any expression to
his opinions. Due to the strength of his
convictions, however, it may be
reasonable to assume that his opinions
will sooner or later find expression and
that the applicant will, as a result, come
into conflict with the authorities. Where
this can reasonably be assumed, the
applicant can be considered to have fear
of persecution for reasons of political
opinion.

83. An

persecution because of political opinion

applicant claiming fear of
need not show that the authorities of his
country of origin knew of his opinions
before he left the country. He may have
concealed his political opinion and never
have suffered any discrimination or
persecution. However, the mere fact of
refusing to avail himself of the protection
of his Government, or a refusal to return,
may disclose the applicant's true state of
mind and give rise to fear of persecution.
In such circumstances the test of
well-founded fear would be based on an
assessment of the consequences that an
applicant having certain political
dispositions would have to face if he
returned. This applies particularly to the
so—called refugee “sur place”.10

84. Where a

prosecution or punishment for a political

person 1is subject to
offence, a distinction may have to be

drawn according to whether the

prosecution is for political opinion or for
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politically-motivated acts. If the
prosecution pertains to a punishable act
committed out of political motives, and if
the anticipated punishment is in conformity
with the

concerned, fear of such prosecution will

general law of the country

not in itself make the applicant a refugee.

85. Whether a political offender can also
be considered a refugee will depend upon
various other factors. Prosecution for an
offence may, depending upon the
circumstances, be a pretext for punishing
the offender for his political opinions or
the expression thereof. Again, there may
believe that

offender would be exposed to excessive

be reason to a political
or arbitrary punishment for the alleged

offence. Such excessive or arbitrary

punishment will amount to persecution.

86. In determining whether a political
offender can be considered a refugee,
regard should also be had to the following
elements: personality of the applicant, his
political opinion, the motive behind the
act, the nature of the act committed, the
nature of the prosecution and its motives;
finally, also, the nature of the law on
which the prosecution is based. These
elements may go to show that the person
concerned has a fear of persecution and
not merely a fear of prosecution and
punishment--within the law--for an act

committed by him.
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(4) “is
nationality”

outside the country of his

(a) General analysis

87. In this context, “nationality” refers to
“citizenship”. The phrase “is outside the
of his

persons who have a nationality, as distinct

country nationality” relates to
from stateless persons. In the majority of
cases, refugees retain the nationality of

their country of origin.

88. It is a general requirement for refugee
status that an applicant who has a
nationality be outside the country of his
nationality. There are no exceptions to
this rule. International protection cannot
come Into play as long as a person is
within the territorial jurisdiction of his

home country.11

89. Where, therefore, an applicant alleges
fear of persecution in relation to the
country of his nationality, it should be
established that he does in fact possess
the nationality of that country. There may,
however, be uncertainty as to whether a
person has a nationality. He may not
know himself, or he may wrongly claim to
have a particular nationality or to be
stateless. Where his nationality cannot be
established, his

should be determined in a similar manner

clearly refugee status
to that of a stateless person, il.e. instead
of the

country of his former habitual residence

country of his nationality, the

will have to be taken into account. (See

paragraphs 101 to 105 below.)
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90. As mentioned above, an applicant's
well-founded fear of persecution must be
in relation to the country of his
nationality. As long as he has no fear in
relation to the country of his nationality,
he can be expected to avail himself of
that country's protection. He 1is not iIn
need of international protection and is
therefore not a refugee.

91. The fear of being persecuted need not
always extend to the whole territory of
the refugee's country of nationality. Thus
in ethnic clashes or in cases of grave
disturbances involving civil war conditions,
persecution of a specific ethnic or national
group may occur in only one part of the
country. In such situations, a person will
not be excluded from refugee status
merely because he could have sought
refuge in another part of the same
country, if under all the circumstances it
would not have been reasonable to expect
him to do so.

92. The situation of persons having more
than one nationality 1s dealt with in
paragraphs 106 and 107 below.

93. Nationality may be proved by the
possession of a national passport.
Possession of such a passport creates a
prima facie presumption that the holder is
a national of the country of issue, unless
the passport itself states otherwise. A
person holding a passport showing him to
be a national of the issuing country, but
who claims that he does not possess that
country's nationality, must substantiate his
claim, for example, by showing that the
passport is a so-called “passport of
convenience” (an  apparently regular
national passport that is sometimes issued

by a national authority to non-nationals).
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to him as a matter of convenience for
travel purposes only is not sufficient to
rebut the presumption of nationality. In
certain cases, it might be possible to
obtain information from the authority that
issued the passport. If such information
cannot be obtained, or cannot be obtained
within reasonable time, the examiner will
have to decide on the credibility of the
applicant's assertion in weighing all other

elements of his story.

(b) Refugees “sur place”

94. The requirement that a person must
be outside his country to be a refugee
does not mean that he must necessarily
have left that country illegally, or even
that he must have left it on account of
well-founded fear. He may have decided
to ask for recognition of his refugee
status after having already been abroad
for some time. A person who was not a
refugee when he left his country, but who
becomes a refugee at a later date, 1is
called a refugee “sur place”.

95. A person becomes a refugee “sur

place” due to circumstances arising in his

country of origin during his absence.
Diplomats and other officials serving
abroad, prisoners of war, students,

migrant workers and others have applied
for refugee status during their residence
abroad and have been recognized as
refugees.

96. A person may become a refugee “sur
place” as a result of his own actions,
such as associating with refugees already
political

recognized, or expressing his

views In his country of residence.
Whether such actions are sufficient to

justify a well-founded fear of persecution
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must be determined by a careful
examination of the circumstances. Regard
should be had in particular to whether
such actions may have come to the notice
of the authorities of the person's country
of origin and how they are likely to be
viewed by those authorities.

(5) “and is unable or, owing to such fear,
himself of the
protection of that country”

97. Unlike the phrase dealt with under (6)

below, the

is unwilling to avail

present phrase relates to
persons who have a nationality. Whether
unable or unwilling to avail himself of the
protection of his Government, a refugee is
always a person who does not enjoy such
protection.

98. Being unable to avail himself of such
protection implies circumstances that are
beyond the will of the person concerned.
There may, for example, be a state of
war, civil war or other grave disturbance,
which prevents the country of nationality
from extending protection or makes such
protection ineffective. Protection by the
country of nationality may also have been
Such denial of

protection may confirm or strengthen the

denied to the applicant.
applicant's fear of persecution, and may
indeed be an element of persecution.

99. What

protection must be determined according

constitutes a refusal of
to the circumstances of the case. If it
appears that the applicant has been denied
services (e.g., refusal of a national
passport or extension of its wvalidity, or
denial of admittance to the home territory)
normally accorded to his co—nationals, this
may constitute a refusal of protection

within the definition.
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100. The term unwilling refers to refugees
who refuse to accept the protection of the
Government of the country of their
nationality.12 It is qualified by the phrase
“owing to such fear”. Where a person is
willing to avail himself of the protection
of his

would normally be incompatible with a

home country, such willingness

claim that he 1is outside that country
“owing to well-founded fear of
persecution”. Whenever the protection of
the country of nationality is available, and
there is no ground based on well-founded
fear for refusing it, the person concerned
is not in need of international protection
and is not a refugee.

(6) “or who, not having a nationality and
being outside the country of his former
habitual residence as a result of such
events, is unable or, owing to such fear,
is unwilling to return to it”
101. This which

stateless refugees, is

phrase, relates to
parallel to the
which

refugees who have a nationality. In the

preceding phrase, concerns
case of stateless refugees, the “country of
nationality” is replaced by “the country of
his former habitual residence”, and the
expression “unwilling to avail himself of
the protection...” is replaced by the words
“unwilling to return to it”. In the case of
a stateless refugee, the question of
“availment of protection” of the country of
his former habitual residence does not, of
course, arise. Moreover, once a stateless
person has abandoned the country of his
former habitual residence for the reasons
indicated in the definition, he is usually

unable to return.
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102. It will be noted that not all stateless

persons are refugees. they must be
outside the country of their former
habitual residence for the reasons

indicated in the definition. Where these
reasons do not exist, the stateless person
is not a refugee.

103. Such reasons must be examined in
relation to the country of “former habitual
residence” in regard to which fear is
alleged. This was defined by the drafters
of the 1951 Convention as “the country in
which he had resided and where he had
suffered or fears he would suffer
persecution if he returned”.13

104. A stateless person may have more
habitual

and he may have a fear of

than one country of former
residence,
persecution in relation to more than one
of them. The definition does not require
that he satisfies the criteria in relation to
all of them.

105. Once a stateless person has been
determined a refugee in relation to “the
country of his former habitual residence”,
any further change of country of habitual
affect his

residence will not refugee

status.
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(7) Dual or multiple nationality

Article 1 A (2), paragraph 2, of the 1951
Convention:

“In the case of a person who has more
than one nationality, the term “the country
of his nationality” shall mean each of the
countries of which he is a national, and a
person shall not be deemed to be lacking
of his

nationality if, without any valid reason

the protection of the country
based on well-founded fear, he has not
availed himself of the protection of one of
the countries of which he is a national.”

106. This

self-explanatory, is intended to exclude

clause, which is largely
from refugee status all persons with dual
or multiple nationality who can avail
themselves of the protection of at least
one of the countries of which they are
available, national

nationals. Wherever

protection takes precedence over
international protection.

107. In examining the case of an applicant
with dual or multiple nationality, it is
necessary, however, to distinguish
between the possession of a nationality in
the legal sense and the availability of
protection by the country concerned.
There will be cases where the applicant
has the nationality of a country in regard
to which he alleges no fear, but such
nationality may be deemed to Dbe
ineffective as it does not entail the
protection normally granted to nationals.
In such circumstances, the possession of
the second nationality would not be
inconsistent with refugee status. As a
rule, there should have been a request
for, and a refusal of, protection before it
can be established that a given nationality

is ineffective. If there is no explicit
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refusal of protection, absence of a reply
within reasonable time may be considered
a refusal.

(8) Geographical scope

108. At the time when the 1951
drafted,

desire by a number of States not to

Convention was there was a
assume obligations the extent of which
could not be foreseen. This desire led to
1951 dateline, to

which reference has already been made

the inclusion of the
(paragraphs 35 and 36 above). In
response to the wish of certain
Governments, the 1951 Convention also
gave to Contracting States the possibility
of limiting their obligations under the
Convention to persons who had become
refugees as a result of events occurring
in Europe.

109. Accordingly, Article 1 B of the 1951
Convention states that:

“(1) For the purposes of this Convention,
the words “events occurring before 1
January 19517 in Article 1, Section A,
shall be understood to mean either

(a) “events occurring in Europe before 1
January 19517 or

(b) “events occurring in Europe and
elsewhere before 1 January 1951”7

and each Contracting State shall make a
declaration at the time of signature,
ratification or accession, specifying which
applies for the

of these meanings it

purposes of its obligations under this

Convention. (2) Any Contracting State
which has adopted alternative (a) may at
any time extend its obligations by
adopting alternative (b) by means of a
notification addressed to the

Secretary—General of the United Nations.”
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110. Of the States parties to the 1951
Convention, at the time of writing 9 still
adhere  to  alternative (a), “events
occurring in Europe”.14 While refugees
from other parts of the world frequently
obtain asylum in some of these countries,
they are not normally accorded refugee
status under the 1951 Convention.

CHAPTER I — CESSATION CLAUSES
A. General

111. The so-called “cessation clauses”
(Article 1 C (1) to (6) of the 1951
Convention) spell out the conditions under
which a refugee ceases to be a refugee.
They are based on the consideration that
should not be

granted where it is no longer necessary

international protection
or justified.

112. Once a person's status as a refugee
has been determined, it is maintained
unless he comes within the terms of one
of the cessation clauses.15 This strict
approach towards the determination of
refugee status results from the need to
provide refugees with the assurance that
their status will not be subject to constant
review Iin the light of temporary
changes—not of a fundamental
character—-—-in the situation prevailing in
their country of origin.

113. Article 1 C of the 1951 Convention
provides that:

“This Convention shall cease to apply to
any person falling under the terms of
section A if:

(1) He has voluntarily re-availed himself
of the protection of the country of his
nationality; or

(2) Having lost his nationality, he has

voluntarily re—acquired it; or
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(3) He has acquired a new nationality, and
enjoys the protection of the country of his
new nationality; or

(4) He has
himself in the country which he left or

voluntarily re-established
outside which he remained owing to fear
of persecution; or
(5) He <can no longer, because the
circumstances in connexion with which he
has been recognized as a refugee have
ceased to exist, continue to refuse to
avail himself of the protection of the

country of his nationality;

(6) Being a person who has no nationality

he is, because the circumstances In

connexion with which he has been
recognized as a refugee have ceased to
exist, able to return to the country of his
former habitual residence;

114. Of the six cessation clauses, the first
four reflect a change in the situation of
the refugee that has been brought about
by himself, namely:

(1) voluntary re—availment of national
protection;

(2) voluntary re—acquisition of nationality;
(3) acquisition of a new nationality;

(4) voluntary re-establishment in the

country where persecution was feared.

115. The last two cessation clauses, (5)
and (6),

that international protection is no longer

are based on the consideration

justified on account of changes in the
country where persecution was feared,
reasons for a

because the person

becoming a refugee have ceased to exist.
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116. The cessation clauses are negative in
character and are exhaustively
should

restrictively, and no

enumerated. They therefore be

interpreted other

reasons may be adduced by way of

analogy to justify the withdrawal of

refugee status. Needless to say, if a
refugee, for whatever reasons, no longer
wishes to be considered a refugee, there
will be no call for continuing to grant him
refugee status and international protection.
117. Article 1 C does not deal with the
cancellation of

refugee status.

Circumstances may, however, come to
light that indicate that a person should
never have been recognized as a refugee
in the first place; e.g. if it subsequently
appears that refugee status was obtained
by a misrepresentation of material facts,
or that the person concerned possesses
another nationality, or that one of the
exclusion clauses would have applied to
him had all the relevant facts been known.
In such cases, the decision by which he
was determined to be a refugee will

normally be cancelled.
B. Interpretation of terms

(1) Voluntary
protection
Article 1 C (1) of the 1951 Convention:
“He has voluntarily re—availed himself of
of his

re—availment of national

the protection of the country

nationality;” 118. This cessation clause
refers to a refugee possessing a
nationality = who remains outside the

country of his nationality. (The situation
of a refugee who has actually returned to
the country of his nationality is governed
by the fourth which

speaks of a having

cessation clause,
person

“re—established” himself in that country.)
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A refugee who has voluntarily re-—availed
himself of national protection is no longer
in need of international protection. He has
demonstrated that he is no longer “unable
or unwilling to avail himself of the
protection of the country of  his

nationality”.

119. This cessation clause implies three
requirements:  (a)  voluntariness:  the
refugee must act voluntarily;

(b) intention: the refugee must intend by
himself of the

his action to re—avail

protection of the country of  his
nationality;
(c) re-availment: the refugee must
actually obtain such protection.
120. If the

voluntarily, he will not cease to be a

refugee does not act
refugee. If he is instructed by an
authority, e.g. of his country of residence,
to perform against his will an act that
could be interpreted as a re—availment of
of his
applying to his

the protection of the country
nationality, such as
Consulate for a national passport, he will
not cease to be a refugee merely because
he obeys such an instruction. He may also
be constrained, by circumstances beyond
his control, to have recourse to a
measure of protection from his country of
nationality. He may, for instance, need to
apply for a divorce in his home country
because no other divorce may have the
necessary international recognition. Such
an act cannot be considered to be a
“voluntary re-availment of protection” and
will not deprive a person of refugee

status.
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121. In determining whether refugee
status is lost in these circumstances, a
distinction should be drawn between actual
re—availment of protection and occasional
and incidental contacts with the national
authorities. If a refugee applies for and
obtains a national passport or its renewal,
it will, in the absence of proof to the
contrary, be presumed that he intends to
avail himself of the protection of the
country of his nationality. On the other
hand, the acquisition of documents from
the national authorities, for  which
non—nationals would likewise have to
apply-—-such as a birth or marriage
certificate-—or similar services, cannot be
regarded as a re—availment of protection.
122. A refugee requesting protection from
the authorities of the country of his
nationality has only “re—availed” himself
of that protection when his request has
actually been granted. The most frequent
case of “re—availment of protection” will
be where the refugee wishes to return to
his country of nationality. He will not
cease to be a refugee merely by applying
for repatriation. On the other hand,
obtaining an entry permit or a national
passport for the purposes of returning
will, in the absence of proof to the
contrary, be considered as terminating
refugee status.16 This does not, however,
preclude assistance being given to the
repatriant—also by UNHCR--in order to

facilitate his return.
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123. A

obtained a

refugee may have voluntarily

national passport, intending
either to avail himself of the protection of
his country of origin while staying outside
that country, or to return to that country.
As stated above, with the receipt of such
a document he normally ceases to be a
refugee. If he subsequently renounces
either intention, his refugee status will
need to be determined afresh. He will
need to explain why he changed his mind,
and to show that there has been no basic
change in the conditions that originally
made him a refugee.

124. Obtaining a national passport or an
extension of its validity may, under
certain exceptional conditions, not involve
status  (see
above). This

example be the case where the holder of

termination of refugee

paragraph 120 could for
a national passport is not permitted to
return to the country of his nationality

without specific permission.

125. Where a refugee visits his former
home country not with a national passport
but, for example, with a travel document
issued by his country of residence, he has
been considered by certain States to have
re—availed himself of the protection of his
former home country and to have lost his
refugee status under the present cessation
Cases of this kind should,

however, be judged on their individual

clause.

merits. Visiting an old or sick parent will
have a different bearing on the refugee's
relation to his former home country than
regular visits to that country spent on
holidays or for the purpose of establishing

business relations.
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grow Fd 2A4E VT F U= Ve 126. This clause is similar to the
Ao o]frto s WX Q7 AAHA &= preceding one. It applies to cases where a
ok =, 83 AdElo] AAR PALEA] G refugee, having lost the nationality of the
A5 A7 AAHA gk AFEY country in respect of which he was
S AAR, T4 FH o] HY ALs & recognized as having well-founded fear of
3to] FHolg AH9 dHle] 1 AAHES FEI persecution, voluntarily re-acquires such
AdHAAM AFREES FAEHA] Feohd, o= A nationality.

kol gl Eo R FhgHT. &, dvrle] FAe 127. While under the preceding clause
A S 35T i AMEY gle S dSEte (Article 1 C (1)) a person having a
EW3 oS 98 = gl 3 183 nationality ceases to be a refugee if he

re—avails himself of the protection
attaching to such nationality, under the
present clause (Article 1 C (2)) he loses
his refugee status by re-—acquiring the
nationality previously lost.17

128. The re—acquisition of nationality must
be voluntary. The granting of nationality
by operation of law or by decree does not
imply voluntary reacquisition, unless the
nationality has been expressly or impliedly
accepted. A person does not cease to be
a refugee merely because he could have
reacquired his former nationality by
option, wunless this option has actually
been exercised. If such former nationality
is granted by operation of law, subject to
an option to reject, it will be regarded as
a voluntary re—acquisition if the refugee,
with full knowledge, has not exercised
this option; unless he is able to invoke
special reasons showing that it was not in
fact his intention to re-acquire his former

nationality.
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(3) Acquisition of a new nationality and
protection

Article 1 C (3) of the 1951 Convention:
“He has acquired a new nationality and
enjoys the protection of the country of his
new nationality;”

129. As in the case of the re-acquisition
of nationality, this third cessation clause
derives from the principle that a person
who enjoys national protection is not in
need of international protection.

130. The

acquires 1s usually that of the country of

nationality that the refugee
his residence. A refugee living in one
country may, however, in certain cases,
acquire the nationality of another country.
If he does so, his refugee status will also
cease, provided that the new nationality
also carries the protection of the country
concerned. This requirement results from
the phrase “and enjoys the protection of
the country of his new nationality”.

131. If a person has ceased to be a
refugee, having acquired a new nationality,
well-founded fear in

and then claims

relation to the country of his new
nationality, this creates a completely new
situation and his status must be
determined in relation to the country of
his new nationality.

132. Where refugee status has terminated
through the acquisition of a new
nationality, and such new nationality has
been lost, depending on the circumstances
status may be

of such loss, refugee

revived.
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(4) Voluntary re-establishment in the
country where persecution was feared
Article 1 C (4) of the 1951 Convention:
“He has voluntarily re-established himself
in the country which he left or outside
which he

persecution;”

remained owing to fear of
133. This fourth cessation clause applies
both to refugees who have a nationality
and to stateless refugees. It relates to
refugees who, having returned to their
country of origin or previous residence,
have not previously ceased to be refugees
cessation

under the first or second

clauses while still in their country of

refuge.
134. The clause refers to “voluntary
re—establishment”. This is to be

understood as return to the country of
nationality or former habitual residence
with a view to permanently residing there.
A temporary visit by a refugee to his
former home country, not with a national
passport but, for example, with a travel
country of

document issued by his

residence, does not constitute
“re—establishment” and will not involve
loss of refugee status under the present

clause.18
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(5) Nationals whose reasons for becoming
a refugee have ceased to exist

Article 1 C (5) of the 1951 Convention:
“He can no longer, Dbecause the
circumstances in connexion with which he
has been recognized as a refugee have
ceased to exist, continue to refuse to
avail himself of the protection of the
country of his nationality;

Provided that this paragraph shall not
apply to a refugee falling under section A
(1) of this Article who is able to invoke
compelling reasons arising out of previous
persecution for refusing to avail himself of
the protection of the country of
nationality;”

135. Circumstances” refer to fundamental
changes in the country, which can be
assumed to remove the basis of the fear
of persecution. A mere——possibly
transitory—-change in the facts
surrounding the individual refugee's fear,
which does not entail such major changes
of circumstances, is not sufficient to make
this clause applicable. A refugee's status
should not in principle be subject to
frequent review to the detriment of his
which

protection is intended to provide.

sense of security, international
136. The second paragraph of this clause
contains an exception to the cessation
provision contained in the first paragraph.
It deals with the special situation where a
person may have been subjected to very
serious persecution in the past and will
not therefore cease to be a refugee, even
if fundamental changes have occurred in
his country of origin. The reference to
Article 1 A
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(1) indicates that the exception applies to
“statutory refugees”. At the time when the
1951 Convention was elaborated, these
'formed the majority of refugees. The
exception, however, reflects a more
general humanitarian principle, which could
also be applied to refugees other than
statutory  refugees. It is frequently
recognized that a person who--or whose
under  atrocious

family——has  suffered

forms of persecution should not be
expected to repatriate. Even though there
may have been a change of regime in his
country, this may not always produce a
complete change in the attitude of the
population, nor, in view of his past
experiences, in the mind of the refugee.
(6) Stateless persons whose reasons for
becoming a refugee have ceased to exist
Article 1 C (6) of the 1951 Convention:
“Being a person who has no nationality he
is, because the circumstances in
connexion with which he has been
recognized as a refugee have ceased to
exist, able to return to the country of his
former habitual residence; Provided that
this paragraph shall not apply to a refugee
falling under section A (1) of this Article
who is able to invoke compelling reasons
arising out of previous persecution for
refusing to return to the country of his
former habitual residence.”

137. This sixth and last cessation clause
is parallel to the fifth cessation clause,
which

nationality. The

concerns persons who have a

present clause deals
exclusively with stateless persons who are
able to return to the country of their

former habitual residence.
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140. 1951d &<k Al1x D, E, F=, A1z 139. It should be stressed that, apart from
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140. The 1951 Convention, in Sections D,
E and F of Article 1, contains provisions

whereby persons otherwise having the

characteristics of refugees, as defined in

—
>~

Article 1, Section A, are excluded from

= o] T .
: JamAE Aoa Lae gmlo refugee status. Such persons fall into
H, Z[3HAlE % sl AR dxle=w . .
e = = three groups. The first group (Article 1 D)
949 Fw wyE £ vk 1eld 4 . -
consists of persons already receiving
9, AguAzege on UE A4 FHA , - ; ~
) United Nations protection or assistance;
S 8735 drh

the second group (Article 1 E) deals with
persons who are not considered to be in
need of international protection; and the
third group (Article 1 F) enumerates the
categories of persons who are not
considered to be deserving of international
protection.

141. Normally it will be during the
process of determining a person's refugee
status that the facts leading to exclusion
under these clauses will emerge. It may,
however, also happen that facts justifying
exclusion will become known only after a
person has been recognized as a refugee.
In such cases, the exclusion clause will
call for a cancellation of the decision

previously taken.
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B. Interpretation of terms

(1) Persons already receiving United
Nations protection or assistance

Article 1 D of the 1951 Convention:

“This apply to

persons who are at present receiving from

Convention shall not

organs or agencies of the United Nations
other than the United Nations High
Commissioner for Refugees protection or
assistance.”

“When such protection or assistance has
without the

position of such persons being definitively

ceased for any reason,
settled in accordance with the relevant
adopted by the
Assembly of the United Nations,

persons shall ipso facto be entitled to the

resolutions General

these

benefits of this Convention.”

142. Exclusion under this clause applies
to any person who 1is in receipt of
protection or assistance from organs or
agencies of the United Nations, other than
the United Nations High Commissioner for
Refugees. Such protection or assistance
was previously given by the former United
Agency
(UNKRA) and is currently given by the
United Nations Relief and Works Agency
for Palestine Refugees In the Near East
(UNRWA).

situations in the future.

Nations Korean Reconstruction

There could be other similar
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143. With regard to
Palestine, it will be noted that UNRWA
operates only in certain areas of the
Middle East, and it is only there that its

protection or assistance are given. Thus,

refugees from

a refugee from Palestine who finds
himself outside that area does not enjoy
the assistance mentioned and may be
considered for determination of his
refugee status under the criteria of the
1951 Convention. It should normally be
establish that the

circumstances which originally made him

sufficient to

qualify for protection or assistance from
UNRWA  still and that he has

neither ceased to be a refugee under one

persist

of the cessation clauses nor is excluded
from the application of the Convention
under one of the exclusion clauses.

(2) Persons not considered to be in need
of international protection

Article 1 E of the 1951 Convention:

“This Convention shall not apply to a
person who is recognized by the
competent authorities of the country in
which he has taken residence as having
the rights and
attached to the

nationality of that country.”

obligations which are

possession of the

144. This provision relates to persons
who might otherwise qualify for refugee
status and who have been received in a
country where they have been granted
most of the rights normally enjoyed by
nationals, but not formal citizenship. (They
are frequently referred to as “national
refugees”.) The country that has received
them is frequently one where the
population is of the same ethnic origin as

themselves.19
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145. There is no precise definition of

“rights and obligations” that would
constitute a reason for exclusion under
this clause. It may, however, be said that
the exclusion operates if a person's status
is largely assimilated to that of a national
of the country. In particular he must, like
a national, be fully protected against
deportation or expulsion.

146. The clause refers to a person who
residence” in the

has “taken country

concerned. This implies continued
residence and not a mere visit. A person
who resides outside the country and does
not enjoy the diplomatic protection of that
country is not affected by the exclusion
clause.

(3) Persons considered not to be
deserving of international protection
Article 1 F of the 1951 Convention:

“The provisions of this Convention shall
not apply to any person with respect to
whom there are serious reasons for
considering that:

(a) he has committed a crime against
peace, a war crime, or a crime against
humanity, as defined in the international
instruments drawn up to make provision in
respect of such crimes;

(b) he has

non-political crime outside the country of

committed a serious

refuge prior to his admission to that
country as a refugee;

(c) he has been guilty of acts contrary to
the purposes and principles of the United
Nations.”
147. The

instruments that defined various categories

pre—-war international
of refugees contained no provisions for
the exclusion of «criminals. It was

immediately after the Second World War
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that for the first time special provisions
were drawn up to exclude from the large
group of then assisted refugees certain
persons who were deemed unworthy of

international protection.

148. At the time when the Convention
was drafted, the memory of the trials of
major war criminals was still very much
alive, and there was agreement on the
part of States that war criminals should
not be protected. There was also a desire
on the part of States to deny admission to
their territories of criminals who would
present a danger to security and public
order.

149. The competence to decide whether
exclusion clauses are

any of these

applicable 1s incumbent upon the
Contracting State in whose territory the
applicant seeks recognition of his refugee
status. For these clauses to apply, it is
establish that

“serious reasons for considering” that one

sufficient to there are
of the acts described has been committed.

Formal proof of previous penal
prosecution 1s not required. Considering
the serious consequences of exclusion for
the person concerned, however, the
interpretation of these exclusion clauses
must be restrictive.

(a) War crimes, etc.

“(a) he has committed a crime against
peace, a war crime or a crime against
humanity, as defined in the international
instruments drawn up to make provision in
respect of such crimes.”

150. In mentioning crimes against peace,
war crimes or crimes against humanity,
generally to

the Convention refers

“international instruments drawn up to
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make provision in respect of such
crimes”. There are a considerable number

of such instruments dating from the end

of the Second World War up to the
present time. All of them contain
definitions of what constitute “crimes

against peace, war crimes and crimes
against humanity”. The most
comprehensive definition will be found in
the 1945 London Agreement and Charter
of the International Military tribunal. The
definitions contained in the
above—-mentioned London Agreement and a
list of other pertinent instruments are
given in Annexes V and VI

(b) Common crimes

“(b) he has

non-political crime outside the country of

committed a  serious

refuge prior to his admission to that
country as a refugee.”

151. The aim of this exclusion clause is
to protect the community of a receiving
country from the danger of admitting a
refugee who has committed a serious
common crime. It also seeks to render
due justice to a refugee who has
committed a common crime (or crimes) of
a less serious nature or has committed a
political offence.

152. In determining whether an offence is
“non-political” or is, on the contrary, a
“political” crime, regard should be given
nature and

in the first place to its

purpose 1l.e. whether it has Dbeen
committed out of genuine political motives
and not merely for personal reasons or
gain. There should also be a close and
direct causal link between the crime
committed and its alleged political purpose
and object. The political element of the

offence should also outweigh its
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common-law character. This would not be
the case if the acts committed are grossly
out of proportion to the alleged objective.
The political nature of the offence is also
more difficult to accept if it involves acts
of an atrocious nature.

153. Only a crime committed or presumed
to have been committed by an applicant
“outside the country of refuge prior to his
admission to that country as a refugee” is
a ground for exclusion. The country
outside would normally be the country of
another

origin, but it could also be

country, except the country of refuge
where the applicant seeks recognition of
his refugee status.

154. A refugee committing a serious crime
in the country of refuge is subject to due
process of law in that country. In extreme
cases, Article 33 paragraph 2 of the
Convention permits a refugee's expulsion
or return to his former home country if,
having been convicted by a final

judgement of a “particularly serious”
common crime, he constitutes a danger to
the community of his country of refuge.

155. What

non-political crime for the purposes of

constitutes a  “serious’
this exclusion clause is difficult to define,
especially since the term “crime” has
different connotations in different legal

systems. in some countries the word

“crime” denotes only offences of a
serious character. In other countries it
may comprise anything from petty larceny
to murder. In the present context,
however, a “serious” crime must be a
capital crime or a very grave punishable
act. Minor offences punishable by
moderate sentences are not grounds for

exclusion under Article 1 F (b) even if



157. AddzE IAZHE ®WHY 84S technically referred to as “crimes” in the
Brlst=d oA, BE #d 9422 - AA penal law of the country concerned.

2ol @ A2 ¥esle] - zEstojof st} 156. In applying this exclusion clause, it
T3k s oEAd e A, o is also necessary to strike a balance
27 R1e] ojn] HMFAH] JS F A= A between the nature of the offence
o F9ste)l HT Doyl g}l AlHolo] = presumed to have been committed by the
gk vAXA HxE fFHHEdS e & g applicant and the degree of persecution
Ho] o] 5 AR, mE ApHo|u EAL feared. If a person has well-founded fear
E W Apan B3 agAlgte] Huk 3x)9] of  very severe persecution, e.g.
A5, Atdoly EAo = EFEhal, Al Q]9 persecution endangering his life or
Wz MgAol A, HEujAzxsgS o freedom, a crime must be very grave in
o] HAEHA F=va B 5 order to exclude him. If the persecution

feared is less serious, it will be necessary

168, W& oo wx7}, vefo] Fx7F Q= to have regard to the nature of the crime
I7IE2RYH gETUHoEZA AHHAAY, & or crimes presumed to have been
= @59 s A4z Aol A= A committed in order to establish whether
I fASE e HQsith 183 HEe o the applicant is not in reality a fugitive
T AFHZRE Fask Alge] S 9 from justice or whether his criminal
A stAY gdEstE vk ol & 4 A character does not outweigh his character
AgujA g 544 s gdE24udS 34 as a bona fide refugee.

53, dwle] 23 A2 A4S 942 F Jde 157. In evaluating the nature of the crime
AR FAE TheAdo] e WA, v o presumed to have been committed, all the
2 7F7] Y8, vy rE gx 5y, & F7) relevant factors—-including any mitigating
2 s AAR F9& drtete] S5 circumstances—-must ~ be  taken  into
A HEAXAE WAL AL Fasts A5l account. It is also necessary to have
= AARL ¢ 2@ regard to any aggravating circumstances

as, for example, the fact that the applicant
may already have a criminal record. The
fact that an applicant convicted of a
serious non-political crime has already
served his sentence or has been granted
a pardon or has benefited from an
amnesty 1s also relevant. In the latter
case, there 1is a presumption that the
exclusion clause is no longer applicable,
unless it can be shown that, despite the
pardon or amnesty, the applicant's criminal

character still predominates.



159. &F7|gx]o] #slo], vl E dsl7] 9 158. Considerations similar to those
sto] AAHF A4S, oAl HgujAxg o mentioned in the preceding paragraphs
ougdl A Fuigt vHA A WAE FA5)

= will apply when a crime—--in the widest
Aol FAZF ARG, Zhar AR = FAAT V) sense-—has been committed as a means
Tl Ak gEre EREHEAE A of, or concomitant with, escape from the
B35 ar, o]o #3k @ A Fefo] A E country where persecution was feared.
Atk ols T oW #ALE 9H¥E dusta Such crimes may range from the theft of
UA ¥}, ko] FAM #3E Aol AE a means of locomotion to endangering or
S o]# 3 HauAoA, "Aet fEle il taking the lives of innocent people. While
I FEA el x| Qe #E HEA || Ao = for the purposes of the present exclusion
71e] ARA HE e oFE HAF & clause it may be possible to over—look the
o' #He] 7)eEskal ok E thE HaA fact that a refugee, not finding any other
=, "Aoet Y, vz #3F FrFe] A means of escape, may have crashed the
HA Ay B o5 E Jad 5 Qo 7 border in a stolen car, decisions will be
< shal Sl more difficult where he has hijacked an

aircraft, i.e. forced its crew, under threat

160. olet THste] A oheFsk dof 2 of arms or with actual violence, to change
i 283 F9E Ad2 WAAS FH g5t destination in order to bring him to a
= e A Yt olE Foke 99l country of refuge.
o] AekmoAl 18fs AES Ao A3} 159. As regards hijacking, the question
AY B A= o9y |4 = 3o dish has arisen as to whether, if committed in
AALEAE A stE s AElS AASa ) order to escape from persecution, it
A= s Fo3 deE A constitutes a serious non-political crime
within the meaning of the present
161. H|Z & HoJd 7hedol e &, HEQl exclusion clause. Governments have
o] TXE 7HA= v T, 1ed ¥ considered the unlawful seizure of aircraft
X7 Fad 2AE HAE ARV 19514 on several occasions within the framework
Fofslo| A HRIAE A= HAHANA FH of the United Nations, and a number of
ds] aes oo gttt FgF U]l ERPAE international ~ conventions  have  been
3 AlAelS A1FE F (b)oll 23te] mjA|sk A adopted dealing with the subject. None of
A=A A=, ZF JEARREAA AlFE] HE these instruments mentions refugees.
]ojof st} However, one of the reports leading to

the of States under instruments relating to
the status of refugees and stateless
the

adoption of the draft Resolution cannot

“«

persons. Another report states that

prejudice any international legal rights or
duties of States with respect to

asylum”.20
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160. The various conventions adopted in
this connexion2l deal mainly with the
manner in which the perpetrators of such
acts have to be treated. They invariably
give Contracting States the alternative of
extraditing such persons or instituting
penal proceedings for the act on their
own territory, which implies the right to
grant asylum.

161. While there is thus a possibility of
granting asylum, the gravity of the
persecution of which the offender may
have been in fear, and the extent to
which such fear is well-founded, will have
to be duly considered in determining his
possible refugee status under the 1951
Convention. The question of the exclusion
under Article 1 F (b) of an applicant who
has committed an unlawful seizure of an
aircraft will also have to be carefully

examined in each individual case.

(c) Acts contrary to the purposes and
principles of the United Nations

“(c) he has been guilty of acts contrary to
the purposes and principles of the United
Nations.”

162. It will be seen that this very
generally-worded exclusion clause
overlaps with the exclusion clause in
Article 1 F (a) for it is evident that a
crime against peace, a war crime or a
crime against humanity is also an act
contrary to the purposes and principles of
the United Nations. While Article 1 F (c)
does not introduce any specific new
element, it 1is intended to cover in a
general way such acts against the
purposes and principles of the United
Nations that might not be fully covered by

the two preceding exclusion clauses.
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clause must also be of a criminal nature.

163. The purposes and principles of the
United Nations are set out in the
Preamble and Articles 1 and 2 of the
Charter of the United Nations. They
enumerate principles that
should

members in relation to each other and in

fundamental
govern the conduct of their
relation to the international community as
a whole. From this it could be inferred
that an

committed an act

individual, in order to have

contrary to these
principles, must have been in a position of
power in a member State and instrumental
to his State's infringing these principles.
However, there are hardly any precedents
on record for the application of this
clause, which, due to its very general

character, should be applied with caution.

CHAPTER V - SPECIAL CASES
A. War refugees

164. Persons compelled to leave their

country of origin as a vresult of
international or national armed conflicts
are not normally considered refugees
under the 1951
Protocol.22 They do,

provided for in

Convention or 1967
however, have the
protection other
international instruments, e.g. the Geneva
Conventions of 1949 on the Protection of
War Victims and the 1977 Protocol
additional to the Geneva Conventions of
1949 relating to the protection of Victims

of International Armed Conflicts.23
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165. However, foreign invasion or
occupation of all or part of a country can
result—-—and occasionally has resulted--in
persecution for one or more of the
reasons enumerated in the 1951
Convention. In such cases, refugee status
will depend upon whether the applicant is
able to show that he has a “well-founded
fear of being persecuted” in the occupied
territory and, in addition, upon whether or
not he is able to avail himself of the
protection of his government, or of a
protecting power whose duty it 1is to
safeguard the interests of his country
during the armed conflict, and whether
such protection can be considered to be
effective.

166. Protection may not be available if
there are no diplomatic relations between
and his

the applicant's host country

country of origin. If the applicant's

government is itself in exile, the
effectiveness of the protection that it is
able to extend may be open to question.
Thus, every case has to be judged on its
merits, both in respect of well-founded
fear of persecution and of the availability
of effective protection on the part of the

government of the country of origin.

B. Deserters and persons

avoiding military service

167. In countries where military service 1is
compulsory, failure to perform this duty is
frequently punishable by law. Moreover,
whether military service is compulsory or
not, desertion is invariably considered a
criminal offence. The Penalties may vary
from country to country, and are not

normally regarded as persecution.
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Fear of prosecution and punishment for
desertion or draft-evasion does not in
itself

persecution under the definition. Desertion

constitute well-founded fear of

or draft-evasion does not, on the other
hand,

refugee, and a person may be a refugee

exclude a person from being a

in addition to being a deserter or
draft-evader.

168. A person is clearly not a refugee if
his only reason for desertion or
draft—-evasion 1is his dislike of military
service or fear of combat. He may,
however, be a refugee if his desertion or
evasion of military service is concomitant
with other relevant motives for leaving or
remaining outside his country, or if he
otherwise has reasons, within the meaning
of the definition, to fear persecution.

169. A deserter or draft-evader may also
be considered a refugee if it can be
shown that he would suffer
disproportionately severe punishment for
the military offence on account of his
race, religion, nationality, membership of a
particular social group or political opinion.
The same would apply if it can be shown
that he has

persecution on these grounds above and

well-founded fear of

beyond the punishment for desertion.
170. There are,

where the necessity to perform military

however, also cases
service may be the sole ground for a

claim to refugee status, i.e. when a
person can show that the performance of
military service would have required his
participation in military action contrary to
his genuine political, religious or moral
convictions, or to valid reasons of

conscience.
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171. Not every conviction, genuine though
it may be, will constitute a sufficient
reason for claiming refugee status after
desertion or draft-evasion. It 1is not
enough  for a person to be in
disagreement with his government
regarding the political justification for a
particular military action. Where, however,
the type of military action, with which an
individual does not wish to be associated,
is condemned by the international
community as contrary to basic rules of
human conduct, punishment for desertion
or draft—-evasion could, in the light of all
other requirements of the definition, in

itself be regarded as persecution.

172. Refusal to perform military service

may also be based on religious
convictions. If an applicant is able to show
that his religious convictions are genuine,
and that such convictions are not taken
into account by the authorities of his
perform

country in requiring him to

military service, he may be able to
establish a claim to refugee status. Such a
claim would, of course, be supported by
any  additional indications that the

applicant or his family may have

encountered difficulties due to their

religious convictions.

173. The question as to whether objection
to performing military service for reasons
of conscience can give rise to a valid
claim to refugee status should also be
considered in the light of more recent
developments in this field. An increasing
introduced

number of States have

legislation or administrative regulations

whereby persons who can invoke genuine
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reasons of conscience are exempted from
military service, either entirely or subject
to  their

performing alternative  (.e.

civilian) service. The introduction of such

legislation or administrative regulations

has also been the subject of
recommendations by international
agencies.24 In the light of these
developments, it would be open to
Contracting States, to grant refugee status
to persons who object to performing
military service for genuine reasons of
conscience.
174. The

political, religious or moral convictions, or

genuineness of a person's
of his reasons of conscience for objecting

service, will of
established by a

thorough investigation of his personality

to performing military

course need to be

and background. The fact that he may
have manifested his views prior to being
called to arms, or that he may already
have encountered difficulties with the
authorities because of his convictions, are
relevant considerations. Whether he has
been drafted into compulsory service or
joined the army as a volunteer may also
be indicative of the genuineness of his
convictions.

C. Persons having resorted to force or
committed acts of violence

175. Applications for refugee status are
frequently made by persons who have
used force or committed acts of violence.
Such conduct 1is frequently associated
with, or claimed to be associated with,
political activities or political opinions.
They may be the result of individual
initiatives, or may have been committed

within the framework of organized groups.
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178. A|1% F ()9 A-&8jAx= The latter may either be clandestine
Wz

A Ao 7 "l W= groupings or political cum  military

e ko wkele WHE AdRS'S o organizations that are officially recognized
st Ak o] f7t e A9 WX E HjA| or whose activities are widely
SIE= oLE Aol gz, 32 acknowledged.25 Account should also be
o= A FA, vjdx EE AAxEH o taken of the fact that the use of force is
5 EBEsha, ot bR 2244 &35} an aspect of the maintenance of law and
WA AN 283t HHE AdS AdA= order and may--by definition-—be lawfully
A -8-Hrt, resorted to by the police and armed
forces in the exercise of their functions.
176. An application for refugee status by
179. A1z F (b9 AguA=xde, "S3t a person having (or presumed to have)
HAE Awstal i, ol 4 4 A4 used force, or to have committed acts of
o8 FY& ARESAY FEPAE 3 A violence of whatever nature and within
A7 k. AgujA| 2t AL ojn] = whatever context, must in the first
gAY, A1ZE F (0)o HAEumAzs oA place—-like any other application—--be
azheldT). olm] A AHs o], o] 2] X examined from the standpoint of the
33 A4 wol, 4844 FoE a3t inclusion clauses in the 1951 Convention
(paragraphs 32-110 above).
177. Where it has been determined that
180. A gujA =g nE3 Az, Hs|= an applicant fulfils the inclusion criteria,
WS eyl 9 FIEE TIRE XA o= the question may arise as to whether, in
Z3S Hestes A9 U 2yt Juzr) view of the acts involving the use of
wj o], AgujA xS AstH o A-8FH o force or violence committed by him, he
of & tAlw ol st may not be covered by the terms of one

or more of the exclusion clauses. These
exclusion clauses, which figure in Article
1 F (@ to (¢) of the 1951 Convention,
have already been examined (paragraphs
147 to 163 above).

178. The exclusion clause in Article 1 F
(a) was originally intended to exclude
from refugee status any person in respect
of whom there were serious reasons for
considering that he has “committed a
crime against peace, a war crime, or a
crime against humanity” in an official
capacity. This exclusion clause is,
however, also applicable to persons who
have committed such crimes within the

framework of various non-governmental
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groupings, whether officially recognized,

clandestine or self-styled.

179. The exclusion clause in Article 1 F
(b),  which

non-political

“

refers to a serious

crime”, is normally not
relevant to the use of force or to acts of
violence committed in an official capacity.
The interpretation of this exclusion clause
has already been discussed. The exclusion
clause in Article 1 F (¢) has also been
considered. As previously indicated,
because of its vague character, it should
be applied with caution.

180. It will also be recalled that, due to
their nature and the serious consequences
of their application to a person in fear of
persecution, the exclusion clauses should

be applied in a restrictive manner.

CHAPTER VI - THE PRINCIPLE OF
FAMILY UNITY

181. Beginning with the  Universal
Declaration of Human Rights, which states
that “the

fundamental group unit of society and is

family is the natural and
entitled to protection by society and the

State”, most international instruments
dealing with human rights contain similar
provisions for the protection of the unit of
a family.

182. The Final Act of the Conference that
adopted the 1951 Convention:
“Recommends Governments to take the
necessary measures for the protection of
the refugee's family, especially with a
view to: (1) Ensuring that the unity of the
refugee's family is maintained particularly
in cases where the head of the family has
fulfilled the

admission to a particular country.

necessary conditions for
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(2) The protection of refugees who are

minors, in particular unaccompanied
children and girls, with special reference
to guardianship and adoption.”26

183. The 1951

incorporate the principle of family unity in

Convention does not

the definition of the term refugee. The
above-mentioned Recommendation in the
Final Act of the Conference is, however,
States,
parties to the 1951
Convention or to the 1967 Protocol.

184. If the head of a family meets the

criteria of the definition, his dependants

observed by the majority of

whether or not

are normally granted refugee status
according to the principle of family unity.
It is obvious, however, that formal refugee
should not be

dependant if this is incompatible with his

status granted to a
personal legal status. Thus, a dependant
member of a refugee family may be a
national of the country of asylum or of
another country, and may enjoy that
country's protection. To grant him refugee
status in such circumstances would not be
called for.

185. As to which family members may
benefit from the principle of family unity,
the minimum requirement is the inclusion
of the

practice, other dependants, such as aged

spouse and minor children. In

parents of refugees, are normally
considered if they are living in the same
household. On the other hand, if the head
of the family is not a refugee, there is
nothing to prevent any one of his
dependants, if they can invoke reasons on
their own account, from applying for
recognition as refugees under the 1951

Convention or the 1967 Protocol.
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In other words, the principle of family
unity operates in favour of dependants,
and not against them.

186. The principle of the unity of the
family does not only operate where all
family members become refugees at the
same time. It applies equally to cases
where a family unit has been temporarily
disrupted through the flight of one or
more of its members.

187. Where the unity of a refugee's family
i1s destroyed by divorce, separation or
death, dependants who have been granted
refugee status on the basis of family unity
will retain such refugee status unless they
fall within the terms of a cessation clause;
or if they do not have reasons other than
those of personal convenience for wishing
to retain

refugee status; or if they

themselves no longer wish to be
considered as refugees.

188. If the dependant of a refugee falls
within the terms of one of the exclusion
clauses, refugee status should be denied
to him.

PART TWO -
Determination of Refugee Status

A. GENERAL

189. It has been seen that the 1951
Convention and the 1967 Protocol define

Procedures for the

who 1is a refugee for the purposes of
these instruments. It is obvious that, to
enable States parties to the Convention
and to the Protocol to implement their
provisions, refugees have to be identified.
Such identification, i.e. the determination
of refugee status, although mentioned in
the 1951 Convention (cf. Article 9), is not
specifically regulated. In particular, the
Convention does not indicate what type of

procedures are to be adopted for the
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determination of refugee status. It is
therefore left to each Contracting State to
establish the procedure that it considers
most appropriate, having regard to its
particular constitutional and administrative
structure.

190. It should be

applicant for refugee status is normally in

recalled that an

a particularly vulnerable situation. He finds
himself in an alien environment and may
difficulties,

and psychological, in submitting his case

experience serious technical
to the authorities of a foreign country,
often in a language not his own. His
application should therefore be examined
within  the
established

personnel having the necessary knowledge

framework  of  specially

procedures by qualified
and experience, and an understanding of
an applicant's particular difficulties and

needs.

191. Due to the fact that the matter is not
regulated by the 1951

Convention, procedures adopted by States

specifically

parties to the 1951 Convention and to the

1967 Protocol vary considerably. In a
number of countries, refugee status is
determined under  formal procedures

specifically established for this purpose. In
other countries, the question of refugee
status is considered within the framework

of general procedures for the admission of

aliens. In vyet other countries, refugee
status is determined under informal
arrangements, or ad hoc for specific

purposes, such as the issuance of travel

documents.



193. A3 d3 = =3k 19519 FoFy 1967
W oA Mo At T oobF HAAE AAHFHA
2 T dlste], 7h7ke A eld dx
ggste A4 225 AT A, a1y
2ol A Ads P2 UNHCRe] #H7tshs A
el

)
St o4 1HE & & 3

-

.

2 2 o &2

O o & Lo

i}
bt=)
s
M
N
=2
>
&y
ro, ol
r‘l
4
=)
>
4
[

fe
v
0%

3 P2 Gx 9] &
= S A ﬂﬂb xﬂ‘*iﬂ eI AL
2okl fJE€S Ast = 19519 ok A
35% %} 19675 oA A2z 2%t Ao|tt,

1 o

192. In view of this situation and of the
unlikelihood that all States bound by the
1951 Convention and the 1967 Protocol
could establish identical procedures, the
Executive Committee of the High
Commissioner's Programme, at its
twenty—eighth session in October 1977,
should
satisfy certain basic requirements. These
which reflect the

situation of the

recommended that procedures

basic requirements,
special applicant for
refugee status, to which reference has
been made above, and which would ensure
that the applicant is provided with certain
essential guarantees, are the following:

(i)  The

immigration

competent official (e.g.,

officer or border police
officer) to whom the applicant addresses
himself at the border or in the territory of
a Contracting State should have clear
instructions for dealing with cases which
might come within the purview of the
relevant international instruments. He
should be required to act in accordance
with the principle of non-refoulement and
to refer such cases to a higher authority.
(i) The should

necessary guidance as to the procedure to

applicant receive the
be followed.

(iii) There should be a clearly identified
single

authority—-wherever possible a

central authority—-with responsibility for
examining requests for refugee status and
taking a decision in the first instance.

(iv) The applicant should be given the
necessary facilities, including the services
of a competent interpreter, for submitting
his case to the authorities concerned.

Applicants should also be given the
opportunity, of which they should be duly

informed, to contact a representative of
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UNHCR.
(v) If the applicant is recognized as a
refugee, he should be informed

accordingly and issued with documentation
certifying his refugee status.

formal reconsideration of the
either to the

whether

decision,
same or to a different
authority, administrative or

judicial, according to the prevailing
system.

(vil) The applicant should be permitted to
remain in the country pending a decision
on his initial request by the competent
authority referred to in paragraph (i)
above, unless it has been established by
that authority that his request is clearly
abusive. He should also be permitted to
remain in the country while an appeal to a
higher administrative authority or to the
courts is pending.27

193. The
expressed the hope that all States parties
to the 1951 Convention and the 1967

Protocol that had not yet done so would

Executive Committee also

take appropriate steps to establish such
procedures in the near future and give
UNHCR

procedures in

favourable consideration  to
participation in  such
appropriate form.

194. Determination of refugee status,
which is closely related to questions of
asylum and admission, is of concern to
the High Commissioner in the exercise of
his function to provide international
protection for refugees. In a number of
Office of the High

participates in

countries, the
Commissioner various
forms, in procedures for the determination
of refugee status. Such participation 1s
Article 35 of the 1951

Convention and the corresponding Article

based on
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11 of the 1967 Protocol, which provide
for co-operation by the Contracting States
with the High Commissioner's Office.

B. ESTABLISHING THE FACTS

(1) Principles and methods

195. The relevant facts of the individual
case will have to be furnished in the first
place by the applicant himself. It will then
be up to the person charged with
determining his status (the examiner) to
assess the wvalidity of any evidence and
the credibility of the applicant's

statements.

196. It is a general legal principle that the

burden of proof lies on the person
submitting a claim. Often, however, an
applicant may not be able to support his
statements by documentary or other proof,
and cases in which an applicant can
provide evidence of all his statements will
be the exception rather than the rule. In
most cases a person fleeing from
persecution will have arrived with the
barest necessities and very frequently
even without personal documents. Thus,
while the burden of proof in principle
rests on the applicant, the duty to
ascertain and evaluate all the relevant
facts is shared between the applicant and
the examiner. Indeed, in some cases, it
may be for the examiner to use all the
means at his disposal to produce the
support of the

necessary evidence in

application. Even such independent
research may not, however, always be
successful and there may also be
statements that are not susceptible of
proof. In such cases, if the applicant's
credible, he should,

unless there are good reasons to the

account appears



200. AHEEAH ] gk WHEs HAESIE A contrary, be given the benefit of the
< 2 oAge] 1Y v Aok ey 7R doubt.
Al ARE, dAHor FFHAEAE VA 197. The requirement of evidence should
o72H F2 doAXY, 7EAHQ AR, A thus not be too strictly applied in view of
AArtdo] A4S YE=d AREA FE3HA the difficulty of proof inherent in the
= @3, 13 o] Ml "ol Has) special situation in which an applicant for
ot AAREE, Al Qle] 19 ARRES AlEslo refugee status finds himself. Allowance for
ZpAlel o)A Y DS FEe] AEE = dA such possible lack of evidence does not,
B AAHJE ZolF7] fehe], Al AlF however, mean that unsupported
5 A= Aol st el AFEH 97 statements must necessarily be accepted
2 A3 fste], AR e HER as true if they are inconsistent with the
gFo]Xar, wek AAANA 2 HAE LA general account put forward by the
st Aol Ad Fasi applicant.

198. A person who, because of his

experiences, was in fear of the authorities
201. AR EAH ] AL FHLS ALHol & in his own country may still feel
old uwi7tx] ERFHA et AT EWow apprehensive vis—aa-vis any authority. He
BH FdojR AlAS FASE AL 2 E may therefore be afraid to speak freely
5 4 vk 214 HEe 44 ave= and give a full and accurate account of
WAl g Yolof ghr). whis Abzio] thE his case.
AR RT FEEAA e A9, 2R AL 199. While an initial interview should
7L "FH3o sEe AR'Y 4 Q. = normally suffice to bring an applicant's
Aoz FEIA ZE ASEE, 21Hde story to light, it may be necessary for the
AdH TZE AAS TFHoE s & o, examiner to clarify any  apparent
a7F JHAE FEZF "SR AV dE" A inconsistencies and to resolve any
d 4 Y. (AL3FE FF) contradictions in a further interview, and

to find an explanation for any
misrepresentation or  concealment  of
material facts. Untrue statements by
themselves are not a reason for refusal of
refugee status and it is the examiner's
responsibility to evaluate such statements
in the light of all the circumstances of the

case.
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T AHolg} olafe HAO R V]|FS ALl Handbook. It may be mentioned, however,
of &har, Aol AAHL 21HQle] "HIEE that basic information is frequently given,
uks- 7RV Sl A"d 5 due AdARd in the first instance, by completing a
ghkol ogt JFS GFAs] x| grofof r) standard questionnaire. Such basic

information will normally not be sufficient
to enable the examiner to reach a

decision, and one or more personal

(2) Fglgk sfXdel 2lsk o] FHo interviews will be required. It will be
necessary for the examiner to gain the

203. AlZQlo] zpxle] o]olr| & Fel= F confidence of the applicant in order to

At w8 3 Folx, dH 19 HEs ¢ assist the latter in putting forward his

=& FA A RS 4 Ut ojv A case and in fully explaining his opinions

Hall ol (A196%), o]l Apale]l  AlehY] and feelings. In creating such a climate of

BE WS "YdIFshle EUbssta, AA= confidence it is, of course, of the utmost

o]Zlo] 7ozt Wwleo] tRE2 zAo] <l importance that the applicant's statements

AEA &= F Aok wEkA AHAA A FA will be treated as confidential and that he

7F BRI A9k 83 AS WEow be so informed.

R o]els FojslE o] Qi) 201. Very frequently the fact—finding
process will not be complete until a wide
range of circumstances has been

204. A, AV} EZES Aoz vl ascertained. Taking isolated incidents out

A fEls S HozHN o]o]s Fojsl= of context may be misleading. The

AL, e 783 A7 4o AEHA, cumulative  effect of the applicant's

T Aol 215l AnbA Al Aol whEs) experience must be taken into account.

= Agelrt A& Eolok gk AHAY] M= Where no single incident stands out above

o] d#Adol Jda HET vketm, dubA o= the others, sometimes a small incident

A A = AME Y AHbEoj A = ST may be “the last straw” and although no

single incident may be sufficient, all the
incidents related by the applicant taken
together, could make his fear
“well-founded” (see paragraph 53 above).
202. Since the examiner's conclusion on
the facts of the case and his personal
impression of the applicant will lead to a
decision that affects human lives, he must
apply the criteria in a spirit of justice and
understanding and his judgement should

not, of course, be influenced by the
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personal consideration that the applicant

“ . ”
may be an “undeserving case’.

(2) Benefit of the doubt
203. After the

genuine effort to substantiate his story

applicant has made a

there may still be a lack of evidence for

some of his statements. As explained
above (paragraph 196), it is hardly
possible for a refugee to “prove” every

part of his case and, indeed, if this were
a requirement the majority of refugees
would not be recognized. It is therefore
frequently necessary to give the applicant
the benefit of the doubt.

204. The benefit of the doubt should,
however, only be given when all available
evidence has been obtained and checked
and when the examiner is satisfied as to
credibility. The

applicant's statements must be coherent

the applicant's general

and plausible, and must not run counter to
generally known facts.

(3) Summary

205. The

evaluating the facts can

process of ascertaining and
therefore be
summarized as follows:

(a) The applicant should:

(i) Tell the truth and assist the examiner
to the full in establishing the facts of his
case.

(i) Make an

statements by any available evidence and

effort to support his
give a satisfactory explanation for any

lack of evidence. If necessary he must

make an effort to procure additional
evidence.
(iii) Supply all pertinent information

concerning himself and his past

experience in as much detail as is

necessary to enable the examiner to



At

207. AApgko] ARRhe] &A=

T AR Ee A % 3

A wrzh A5 gloh 2y AAH el
S A7E Rl ol

HojA= opyH o

°of 8dt

hj HL

o o
o,
~
Rl
r o)

| rlo
N
N
ofr
o
%
rN
A
N
S

A o

lo o ®
ot
o

ot

=

1o

QL

0

o R
o -
> A
off
off =
o, )
[‘Z o,
o
o - N = e,
=
o, rr [‘-l,q >
N tlo ki
e
o ™
o 22
ofj
Ih
ot

&
i
B
o o
)
%
=
k1
o

2 gefo s, 9AR FHe A F 9
A7Qle] gxe] AAY AEr £F wedHof
of ghizdl, 1 Ame] FAAoE A% ukaol

Fol Q= AelAAM WwWs] AT i
th Al Qlel oete] md sX7F AA 4™
of &A% Aol oAY E= 3
4 F dvs= 457 A

of SlojA, AZ<leol &

1 Aol HFE F= Aol asi

establish the relevant facts. He should be
asked to give a coherent explanation of
all the reasons invoked in support of his
and he

should answer any questions put to him.

application for refugee status
(b) The examiner should:

(1) Ensure that the applicant presents his
case as fully as possible and with all
available evidence.

(ii) Assess the applicant's credibility and
evaluate the evidence (if necessary giving
the applicant the benefit of the doubt), in
order to establish the objective and the
subjective elements of the case.

(iii) Relate these elements to the relevant
criteria of the 1951 Convention, in order
to arrive at a correct conclusion as to the
applicant's refugee status.

C. CASES GIVING RISE TO SPECIAL
PROBLEMS IN ESTABLISHING THE
FACTS

(1) Mentally disturbed persons

206. It has been seen that in determining
refugee status the subjective element of
fear and the objective element of its
well-foundedness need to be established.

207. It

examiner is confronted with an applicant

frequently happens that an
having mental or emotional disturbances
that impede a normal examination of his
case. A mentally disturbed person may,
however, be a refugee, and while his
claim cannot therefore be disregarded, it
different

will call for techniques of

examination.
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208. The examiner should, in such cases,
whenever possible, obtain expert medical
advice. The medical report should provide
information on the nature and degree of
should

applicant's ability to fulfil the requirements

mental illness and assess the

normally expected of an applicant iIn
presenting his case (see paragraph 205
(a) above). The conclusions of the medical
examiner's

report will determine the

further approach.

209. This approach has to vary according
to the degree of the applicant's affliction
and no rigid rules can be laid down. The
nature and degree of the applicant's “fear”
must also be taken into consideration,
since some degree of mental disturbance
is frequently found in persons who have
been exposed to severe persecution.
Where there are indications that the fear
expressed by the applicant may not be
based on actual experience or may be an
exaggerated fear, it may be necessary, in
arriving at a decision, to lay greater
emphasis on the objective circumstances,
rather than on the statements made by

the applicant.

210. It will, in any event, be necessary to
lighten the

incumbent upon the

burden of proof normally
applicant, and
information that cannot easily be obtained
from the applicant may have to be sought
elsewhere, e.g. from friends, relatives and
other persons closely acquainted with the
applicant, or from his guardian, if one has
been appointed. It may also be necessary
to draw certain conclusions from the
surrounding circumstances. If, for instance,

the applicant belongs to and is in the
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company of a group of refugees, there is
a presumption that he shares their fate
and qualifies in the same manner as they
do.

211. In

therefore, it may not be possible to attach

examining his application,

the same importance as is normally
attached to the

“fear”, which may be less reliable, and it

subjective element of

may be necessary to place greater
emphasis on the objective situation.

212. In view of the above considerations,
investigation into the refugee status of a
mentally disturbed person will, as a rule,
have to be more searching than in a
“normal” case and will call for a close
examination of the applicant's past history
and background, using whatever outside

sources of information may be available.
(2) Unaccompanied minors

213. There is no special provision in the
1951 Convention regarding the refugee
status of persons under age. The same
definition of a refugee applies to all
individuals, regardless of their age. When
it is necessary to determine the refugee
status of a minor, problems may arise due
to the difficulty of applying the criteria of
“well-founded fear” in his case. If a minor
is accompanied by one (or both) of his
parents, or another family member on
whom he 1is dependent, who requests
refugee status, the minor's own refugee
status will be determined according to the
principle of family unity (paragraphs 181

to 188 above).



215. "AdR7E ojHolrt ofd HAwdel A 214. The question of whether an

S, a2 Arde A AE5AE wE tgEA unaccompanied minor may qualify for
g ARl AeAE Jdnixge] Q1A e] nr refugee status must be determined in the
Lo]slt}, HkZo] gl Sk 164 o) A=, first instance according to the degree of
gtaflo] ¥ 7t e FE3 FEIF AdSS his mental development and maturity. In
ol £ 9L Axr =E3J ASHATn oA the case of children, it will generally be
sk 4 qdnh 164 \lRke] U= B F necessary to enrol the services of experts
w3 AEyEo] i B 4 glh 164 vtk conversant with child mentality. A
o] wAdAt= FES Aol oALE UE child--and for that matter, an
Ao, o= A9l AHASAHH TdI FLA adolescent——-not being legally independent
Sz &S 4 Qi should, if appropriate, have a guardian
appointed whose task it would be to
promote a decision that will be in the
minor's best interests. In the absence of
216. 13}, o]/l AL dAwky A Hol parents or of a legally appointed guardian,
a, AAgdRte] A Aesee S 19 Tl it is for the authorities to ensure that the
oA, 71EA 2 E31A uf Ao v Fo] AAEH interests of an applicant for refugee status
ofof &S ZFx3}. who is a minor are fully safeguarded.
215. Where a minor is no longer a child
217. vddzrE Ay sdd Hes & but an adolescent, it will be easier to
w3 AV U FEE UTE F IS AL determine refugee status as in the case of
2 FE3 AsEHA FEI 49, dAS A an adult, although this again will depend
Q40 HFE FE= A o] Eas 4= 9t} o upon the actual degree of the adolescent's
o} o] FWA7F glv wAddATE G maturity. It can be assumed that-—in the
o &3st= A5, ol=, Aol whel, 1 wAdd absence of indications to the contrary—-a
Am= GHldS BojFE A 4 At person of 16 or over may be regarded as
sufficiently mature to have a well-founded
fear of persecution. Minors under 16
218. 3 mAddxte] Ao Q= FEe} years of age may normally be assumed
2 7MY Ass xEste, FRe s vt not to be sufficiently mature. They may
o] Asto] FH3S| iy ool 3}, Hbgle have fear and a will of their own, but
871 Ave FEI AV e FER 9 these may not have the same significance
sto] FEIE AR A TE EAls vhell gl as in the case of an adult.
S g3t deS MS wE ofvt e A
S, Ay AAL aE FEXE MR Y= 216. It should, however, be stressed that
Ro=z FA4H 4 Ut} these are only general guidelines and that

a minor's mental maturity must normally
be determined in the light of his personal,

family and cultural background.
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217. Where the minor has not reached a
sufficient degree of maturity to make it
possible to establish well-founded fear in
the same way as for an adult, it may be
necessary to have greater regard to
Thus, if an

unaccompanied minor finds himself in the

certain objective factors.
company of a group of refugees, this
may--depending on the
circumstances—-—indicate that the minor is

also a refugee.

218. The circumstances of the parents
and other family members, including their
situation in the minor's country of origin,
will have to be taken into account. If
there is reason to believe that the parents
wish their child to be outside the country
of origin on grounds of well-founded fear
of persecution, the child himself may be

presumed to have such fear.

219. If the will of the parents cannot be
ascertained or if such will is in doubt or
in conflict with the will of the child, then
the examiner, In cooperation with the
experts assisting him, will have to come
to a decision as to the well-foundedness
of the minor's fear on the basis of all the
known circumstances, which may call for
a liberal application of the benefit of the
doubt.
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CONCLUSION

220. In the present Handbook an attempt
has been made to define certain guidelines
that, in the experience of UNHCR, have
proved refugee

useful in determining

status for the purposes of the 1951
Convention and the 1967 Protocol relating
to the Status of Refugees. In so doing,
particular attention has been paid to the
definitions of the term “refugee” in these
two instruments, and to various problems
of interpretation arising out of these
definitions. It has also been sought to
show how these definitions may be
applied in concrete cases and to focus
attention on various procedural problems
arising in regard to the determination of

refugee status.

221. The Office of the High Commissioner

is fully aware of the shortcomings
inherent in a Handbook of this nature,
bearing in mind that it is not possible to
encompass every situation in which a
person may apply for refugee status. Such
situations are manifold and depend upon
the infinitely varied conditions prevailing
in countries of origin and on the special
personal factors relating to the individual

applicant.

222. The explanations given have shown
that the determination of refugee status is

by no means a mechanical and routine

process. On the contrary, it calls for
specialized knowledge, training and
experience and--what 1s more

important——an understanding of the
particular situation of the applicant and of

the human factors involved.



223. Within the above limits it is hoped
that the present Handbook may provide
some guidance to those who in their daily
work are called upon to determine refugee

status.



